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EBPOIICKO KPUBMYHO IIPABO Y CMUCTEMY
MEBYHAPOOHOI KPMBYHOI IIPABA

ABSTRACT

When the Rome Statue of the International Criminal Court had been adopted at
the Rome Diplomatic Conference in July 1998, which finally came into force in
mid-2002 — the new, youngest branch of penal law — international criminal law
eventually became recognised. Actually, international criminal law is a system of
legal regulations that are contained in documents of the international community
(universal and regional international organisations), this also including national
legislations. These legal regulations define the conception, elements and
characteristics of fundamental and general notions of international criminal law
— international criminal act, criminal responsibility, system of sanctions as well
as procedure before the authorised judicial bodies that pronounce and execute
sentences to perpetrators of international criminal acts. However, in recent years
more and more prominent has become a new one in this branch of law —
European criminal law. It is a system of regional legal regulations that was
created within the Council of Europe.

Kwyune peuu: Mehynaponna 6e3z0enHoct, MeljyHapomHO IpaBo, €BPOIICKO
KPHBHYHO MPABO, KPUBHYHO JI€JI0, ONTOBOPHOCT, Ka3Ha.

I) YBO[,

Y okBHpY Mel)yHapOTHOT KPHBIYHOT MPaBa, Y OCIIEIHE BpEME CE CBE BHUIIIE
U3Baja 10jaM EeBPOICKO KPUBHUYHO MpaBo.~ OBaj je mojaM y TECHO] Be3U ca
HPOLIECOM perHoHANIM3aIMje Mel)yHapoJHOT KpUBUYHOT NIpaBa YMMe Ce OTBapa
MoryhHOCT (hOKycupama Ha €BPOTCKO KpHBHYHO mpaBo.S IlojaBa oBe BpcTe

I TTpasuu daxynrer, Huu.
2 J. Pradel, Droit penal compare, Paris, 2002, p. 5.

3 O pernoHanMzanUju KPUBUYHOI HpaBa He TPeba IOBOPUTH CAMO Y KOHTEKCTY €BPOIICKOL
KpUBUYHOT npaBa. OBakBe TEHICHIIM]E Cy MPUCYTHE U Y IPYTUM KpajeBiMa cBeta. Tako Hiip.
Monen 3akoHMKa 0 KPUBHYHOM MOCTYTIKY 3a MbGepujcky AMepuKy ofpakaa OMIITA Hadyelna
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pErMOHAIIHOT TIpaBa 3alpaBoO j€ pPe3yATaT HCTOPH]CKHUX, JPYIUTBEHHUX,
HOJUTHYKHUX, €KOHOMCKUX U KYITypHUX KpeTama y EBpomu mocne J{pyror
cerckor para.* To HMje BpeMEHCKH OTpaHMYEHH IPaBHU Tpojekar, Beh je To
TpojeKaT Koju uMa cBojy OymyhHocT. Tako ce eBpOrcKo KpHBUYHO TPaBO y3UMa
Ka0 MOjMOBHA O3HAKA BUINE PasIMUMTHX cazpxkaja.’ [Ipu ToMe ce cBakako OBO
NpaBO BE3yje 3a €BPOINCKM KOHTHHEHT, Tla CE€ HAjOMIITH]je TOI EBPOICKUM
KPUBUYHUM MPAaBOM TMOJpa3yMeBa KPUBUYHO TPABO EBPOIICKOT IPAaBHOT
npoctopa.® To 61, KaKie, GUIO0 PErHOHAHO KPUBIYHO MPaBo, KAo LITO je HII.
a(pHUIKo, a31jCKO WITH jyKHOAMEPUYKO TPaBo UTA. To He 3Ha4M J1a CE OBIIE MOXKE
TOBOPUTH O CHCTEMY EBPOIICKOI KPMBUYHOT IIpaBa Kao 3ace0HOj IpaHHU IpaBa,
Beh je oBOoM mojMy OMiKe CXBaTame O Ha4eNIMMa, CIIMYHOCTHMA U Pa3IMKama,
OJHOCHO O HALIMOHAHUM MPABUIMMA CBUX MJIH IPyIIe eBPONCKUX Aprkasa.’

IT) IIOJAM "1 KAPAKTEPUCTUKE
EBPOIICKOI' KPMBUYHOI ITPABA

3arpaBo eBPOICKO KPHBUYHO TPABO HA allCTPAKTHOM HMBOY M3paxana: l.
l'eorpadcky mpuUIagHOCT HAIMOHATHUX KPUBHYHONPABHUX CHCTEMA — OBJIE C€
ofroBapajyhum MeTomaMa mpoydaBajy BUXOBE CIMYHOCTH M PA3TUUUTOCTH Y
MameM umu Behem Opojy eBpomckux apxkasa.® Tako cxBaheHo eBporCKo
KPUBHUYHO IPABO CE Pa3IMKYje Ol €BPOIICKOT PETHMOHAIHOI KPUBUYHOT MpaBa
Tj. KpMBUYHOT 1ipaBa y okBupy Casera EBpornie u EBporncke yHuje. Cam pasBoj
HAIMOHATHOT KPHUBUYHOT TpaBa OfpakaBa Ce M Ha TPOIEC CTBapama
,»3]€THIYKOT TpaBa LMBWJIM30BAHOT 4YOBe4aHCTBA U, 2. MHCTUTyIHMOHATHY
HPUIATHOCT PErHOHATHUX KPUBHYHOIPABHUX MpaBUiia — O3HAYaBa €BPOIICKO
KpuBHYHO npaBo y okBupy Caseta EBporne u Eporicke ynuje. Hanme, u nopen
IIMPOKKX OBJAIIhera y MPaBHOM PETYIIMCAbY U OTyUHBAGY KOja TIPUTIAAjy
HAIL[MOHAIHUM Jp’kaBaMa, BE3aHOCT HAIIMOHAJIHUX KPUBHUYHOIIPABHUX HOPMH
3a Meh)yHapoaHe (1 eBpoIICcKe) CTaHIap/e U MpaBuiia Ha OBUM MOApPYYjUMa Koja
Cy OI IMpEr ¥ 3ajeIHUYKOr MHTepeca je HenzOexHa. 300r Tora ce eBpOICKO

jyXKHOaMepHUKOT KpUBHUHONpoLecHor pasa. Bunern: H. Sijerci¢ Coli¢, , Evropsko kriviéno
procesno pravo — regionalna pravna pravila o kriviénom postupku*, Pravo i pravda, Sarajevo,
broj 1/2008, str. 11.

4 M. Marty Delmas, J. R. Spencer, European Criminal Procedures, Cambridge, 2002, pp. 89-102.
5 G. Kercohe, L’ espace penal europeen, Bruxelles, 2002, pp. 219-231.

6 H. Salzger, Internationales und Europaeisches Strafercht, Baden, Baden, 2008, pp. 76-89; B.
Pavisi¢, Kazneno pravo Vijeca Europe, Rijeka, 2006, str. 34-39.

7 B. Pavii¢, V. Grozdani¢, P. Vei¢, Komentar Kaznenog zakona, Zagreb, 2007, str. 8-10.
8 H. Sijerci¢ Coli¢, op. cit., str. 7-16.
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KPUBHUYHO TpaBo oxpel)yje Kao CHCTEM IOBE3aHUX MpaBUIa KPHBUYHOMPABHE
TpUpOJIE, a Koja Cy cazipykaHa y oarosapajyhum axtuma Casera Espome.’® Y
OKBHPY €BPOIICKOT KPUBHYHOT TIpaBa MO CBOM 3Hauajy ¥ MPUPOIU U3/IBajajy ce
nporucH Koju ypehyjy obmact mehyapikaBHe capaimbe Koja ce 0CTBapyje Ha Tpu
naunHa: !0 1. Y mmpem noapydjy Casera EBpore M HeKHX BAaHEBPONCKHX
npxasa (amp. CAJl), 2. ¥V yxem mnoxapyyjy Esponcke ynumje u, 3. Ha
JIBOCTPAHOM HJIM BHIIECTPAHOM HMBOY M3BaH TuX noapydja.!l Taxas Bum
MehyapkaBHe capaJbe ce OCTBapyje Y €BPOIICKOM IPaBOCYJHOM Ka3HEHOM
npocropy.!2 Wnave, oBaj ce MpocTop y MpaBHOj IUTEpaTypH HA3HMBA jOII U
,noapydje Mane Espome”.!3 Tlox oBuM mojMoM ce 3ampaBo MmozipasymeBa
TIpoCTOp MpUMeHe Mpasa y Apxkasama Esporcke yuumje.!4 Ho, mopen oaxo
ozpeheHor mojMa, y MpaBHO] TEOPHjU C€ PA3IMKYjy M TaKBa CXBarama Koja
pasimukyjy ,;oapydje Bemmke Espome”.!S> Opaj mojam obyxsara mompydje
IPUMEHE KPMBUYHOIPABHUX CHcTeMa JpkaBa wianuia Casera EBpomne mim
YaKk TOJApydYje TPUMEHE KPUBHYHOMPABHUX CHUCTEMa Jp)KaBa YJIaHHIIA
Oprauusanuje 3a eBporcKy 6e30eHoCT U capamy. [ OBo nocnenme noapyuyje
ce jom HasuBa u ,,I[lanesporncko noapyuje”.!7 Pamu ce, nakre, o mpomucuma ca

9. Ivanda, Schengenski sporazumi i unutarnja sigurnost, Zagreb, 2001, str. 45-72; M.
Matulovi¢, Ljudska prava: uvod u teoriju ljudskih prava, Rijeka, 1996, str. 67-89.

10 B, Pavisi¢, Kazneno pravo Vijeéa Europe, op. cit., str. 14-15; Y mpaBHO] TeopHju JaHac
npeoBnalyje cxBarame O WHTEPHAMOHAIM3ALMjU JIBE TEHACHLHUjE y CaBPEMEHOM
KpuBHYHOM moctynky. To cy: 1) 3amruTa OCHOBHHX IpaBa M CiI0OOna 4oBEKa H, 2)
euKacHOCT y cy30HMjamy BpIICHa KPUBHYHUX JeNa. Te TeHICHIHje 3aXTeBajy BHIIE O
HALMOHAJIHMX aKTHBHOCTH Y OKBUpY IOjeAMHUX ApxkaBa. CBe ce TO Ofpasuwiio U Ha HOpMe
€BPOIICKOI' KPUBUYHOI TpaBa Koje Cy KPUBHUYHONPOLIECHE IIPUPOIE M Koje HAcTajy y
pasnuuTUM TpaBHUM JokymeHTnma Casera EBporie, anu n kpo3 jyauKatrypy €BpOICKHX
Han3opHuX HECTHTYIMja. Bunern: H. Sijeréi¢ Coli¢, op. cit., str. 14-36.

11 ], A. E. Vervale, Z. Purdevi¢, ,,Evropsko kazneno pravo i opéa nacela prava Unije*, Hrvatski
ljetopis za kazneno pravo i praksu, broj 2/2005, str. 855-882.

12 A. Herve, Droit international penal, Paris, 2000, pp. 101-123.

13 N. Misita, Osnovi prava Evropske unije, Sarajevo, 2007, str. 643-682.

14 . Sijerci¢ Coli¢, op. cit., str. 7-47.

15'V npasnoj Teopuju ce mory Hahm cxBarama Tpema KOjuMa je MpaBOCY/IHA CTPYKTypa
EBpocnike yHumje carpajena Ha Tpu HuBoa. To cy: 1) HajHIKM HHBO KOjU YHHE
CTICTINjaTM30BaHH CYIOBH, 2) BUIIN HUBO Koju yiHH CyJ1 IpBe MHCTAHIIE U 3) HajBUIIIH HUBO

Kora mpencrasiba EBporcku cyn mpasne. Bumern: D. Korosec, Lj. Baveon, Mednarodno
kazensko pravo, Ljubljana, 2003, str. 202-207.

16 G. Corstens, European Criminal Law, Hague, 2002, pp. 76-93.
17 B. Pavisi¢, Kazneno pravo Vijeéa Europe, op. cit., str. 16.
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BEJIUM CTerieHoM MelycoOHe moBezaHocTH U yckinahenoctu. OHH Cy caipikaHu
y KOHBEHIIMjaMa, JIUPEKTHUBaMa, MpernopykamMa W JPYTHM BpcTama MPaBHUX
akara. Y OKBHpPY OBHX M3BOpa €BPOIICKOT KPUBHYHOT MPaBa, Pa3lMKyje ce JIBe
Bpcre. To cy: a) miaBHu U, 0) criopeHy u3BopH. 18 IMaBHu U3BOpPU eBpPOIICKOT
KpMBHYHOT mpaBa cy:!9 kxoHBeHIwmje, crmopasympm u mpoTokomn. OHH ce y
TIOTIIYHOCTH TIOKarajy ca u3BopuMa Mel)yHapomHor jaBHOT W MelyyHapomHOT
KpUBHUYHOT TpaBa. [1o cBOjoj mpupoau To Cy KOHBEHIH]jE — YTOBOPU. Y OKBHPY
TIABHUX H3BOpa OBE TpaHE Ka3HEHOr IpaBa, 10 CBOM 3HAYajy, MPUPOIH,
KapaKTepUCTHKaMa M JIOMEHy NpUMeHe NoceOHO ce u3aBaja EBporicka
KOHBEHIIH]a 32 3aIITHTY JbYICKNX IpaBa i 0CHOBHKX co6oma.20 Kao mocpeman
W3BOPH €BPOIICKOT KPUBMYHOTI TIpaBa, jaBJbajy ce omiyke EBporckor cyma 3a
JbYJICKa TIpaBa, TPenopyKe, CMEPHHIIE U IPYTe BPCTE OUTYKa PA3IMUUTHX Tela
u oprana y okupy Casera Empomne. [lopen mux, pa3iukyjy ce u moMohHH
M3BOPH €BPOIICKOI KPHBMUYHOT TpaBa. Ty cranajy TEOpWjCKH DPaJOBH U3
007acTH eBpOIICKe TIpaBHe Hayke (JoKTpuHa).2!

Kao ocHOBHE KapaKTEpUCTHKE E€BPOICKOT KPUBHUYHOT TMpaBa CMaTpajy ce
cienehe:

1. JeauHCTBEHOCT — KOja ce oIviesia Ha JiBa HaYMHA U TO TaKo Ja CBe oapende
OBE TpaHe MpaBa MOpajy OWTH y CKJIaly Ca OCHOBHUM IPAaBHUM H3BOPOM
Cagera EBpone — KoHBeHITHjOM 3a 3aIITUTY JbYJCKHX IIPpaBa U OCHOBHHUX
cnoboa ¥ Tako, Kao Jia Ce pajJu O BEIMKOM OpOjy Pa3HOBPCHHUX MPaBHUX
npomuca (T3B. IUTypaJUCTUYKHA CHCTEM) — CBH OHH Cy YCMEpPEHH Ha
MelycoOHO MpHUOIMKaBamke TOjeANHUX HAIIMOHATHUX MPAaBHUX CUCTEMA U
pasBoj muxoBe MehycoOHe capamme.2? V HHXOBOj Ceé OCHOBH HalasH
CONMJIAPHOCT Jp)kKaBa y CYNPOTCTaB/balby KPUMUHAIMTETY CBUX BPCTa,
60ja u obmuka. Crora ce U3BOPHU EBPOIICKOT KPUBUYHOT TIPaBa y MOTIECTY
TpUMEHE Hajla3e U3Ha/| HALMOHAIHUX HPaBHUX Hpornuca.3

2. Pa3nuuuTOCT — HALUMOHAIHM KPUBUYHOINPABHU CUCTEMH MOjEANHHUX
€BPOIICKHX JIp’KaBa Cy y BEJIMKO] MEPH Pa3IMUYKUTH ILITO y CBAKOM CIIy4ajy

18 J. Pradel, G. Corstens, Droit penal europeen, Paris, 2002, pp. 78-91.
19 Calliies, Ruffart, Kommentar zu EU — Vertrag und EG — Vertrag, Neuwiel, 2002, pp. 34-47.

20 3. Alderson, Ljudska prava i policija, Rijeka, 1995, str. 78-91; T. Buergenthal, Medunarodna
ljudska prava u sazetom obliku, Zagreb, 1997, str. 178-189.

21 C. Van Wingaert, G. Stessens, International criminal law: a collection of international and
european instruments, Hague, 1996, pp. 109-127.

22 T. C. Hartley, Temelji prava Europske zajednice, Rijeka, 2004, str. 124-141.
23 T. Oppermann, Europarecht, 2005, pp. 213-241.
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ycaoxkaBa (yHKIHMOHHCamke U caMor KpuBuuHOr mpaBa Casera EBpome
KOje Mopa J1a y3uMma y 003up OpojHe pa3IuuUTOCTU Cap KaHe y M0jeJUHIM
HallMOHaIHUM cucrtemuma. To je Omo pasnor aa je y NOJeAMHUM
€BPOIICKUM IIPaBHUM aKTHMa U3PHYUTO yHETa Kiay3yia Koja MMa 3a [HJb
Jla OCUTypa MUHUMAJIHY MEpy 3ajeIHHINTBA y3 ofpehuBame mpocTopa 3a
U3y3eTKe U OJCTYyIama y TOjeIMHUM HAlMOHAJIHHM chcTemuma. To ce
MOCTHXKE CHCTEMOM pPE3epBH KOje IMOjeluHE ApKABE CTaBJbA]y Y3
MehyHaponHe criopasyme.24

. Cnoxenocrt CBPOIICKOI' KPUBHUYHOI' IIpaBa IIPOM3WJIA3U M3 CJIO0XKCHEC H

BEJIMKE PA3NIMKe Yy MOjeAMHUM MpaBHUM cucteMuma. OHO, Y TPBOM pejy,
oOyxBara mpaBmwia MehyapikaBHE KPHBHYHOIPABHE Capajmbe, MpaBuia o
JBYACKUM TIpaBUMa W ius costituendum, TpaBuia KPUBUYHOT IpaBa Koja
HacTajy y EBporckoj yHuju.2d

To ykazyje ma ce CIOXEHOCT €BPOIICKOT KPHBHYHOT IpaBa jaBjba y BHILIE

BH0OBA U TO:

a) ¢ 003MPOM Ha JIOHOCHOIIE TIPABHUX TIPOITUCA,
0) ¢ 0031upoM Ha MoApy4je MPUMEHE H,

B) ¢ 003UPOM Ha I[UJbEBE JIOHOIICHA TOjeIUHUX MPOMUca (OB IIUIHEBU
Mory Outh: nubeBu Corpus iurisa, 3aTUM €BPOIICKH JIOKa3HU HAJIOT,
€BPOIICKH KPUBHYHH HCIIHC, KOHIENT CEeJaM E€BPONCKUX KPHUBUYHUX
Jiena, uTh).

Ha oBy ciokeHOCT HOpPMH €BPOICKOI KPHBHYHOT IIpaBa IOCEOHO je

yKa3aHO rocne ckyma y Tammepey Tie je JomymTeHa MOryhHOCT mapaneHor
TIOCTOjakba BUIIE BPCTA H3BOPA OBE IpaHe mpasa.Zo

4.

3amTuTa JbYACKUX TIpaBa je OCHOBHA BPEJHOCT W HAjBUIIA 3ajeTHUYKA
KOMIIOHEeHTa ypehema CBUX €BpOICKUX IpPAaBHUX H3BOpa (IIaBHUX H
CIIOpEIHUX), ald U BOAWJbA KOja C€ MOpa MMaTH y BUIY IPUIMKOM
TyMadewma TOjeIMHUX TpaBWia M TPUHIMIA Y TOCTYNIMMa TpeN
EBPOTICKUM ¥ TOjeMHAM HAIMOHAIHAM KPUBMYHHM cynosuma.2’ V
OCHOBH 3allITUTE JbYACKUX TpaBa Hanasu ce KoHBeHIMja 3a 3amiTHTY

24 J. Paust, International Criminal law: Cases and Materials, Durham, 2003, pp. 67-79.

25 J. Pradel, Droit penal compare, op. cit., pp. 214-242.

26 1j. Bavcon, Mednarodno kazensko pravo, op. cit., str. 414-447.

27 C. Van Wingaert, Criminal Procedure Systems in the European Comunity, London, 1993, pp.
109-127.
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JbYJICKHX TIpaBa M OCHOBHHX cio0oza koja je y Behoj mim Mamo] mMepu
MHKOPIIOPHCAHA Y YCTABHOMpPABHE CHCTEME EBPOTICKUX pikana. 28

I1T) TOJAM MEBYHAPOTHOT KPVMBUUHOT ITPABA

0) l'IQ]My U CaJIp>KUHU Melijapoleor KPUBUYHOT TIpaBa y MPaBHO] TEOPHUjU
He HOCTOJI/I jenuncTBeHO cxBatame.2? 3a mwIxoBo ofpehuBame o omTydyjyher
3Ha4aja je pacmpasa O OZHOCY OBE TpaHe Ipasa Ipema Mel)yHapogHOM, aiun U
npema kpuBuuHoM npasy.3? Ilpu ToMe ce pasiauuuTa CXBaTama O
Mel)yHapoIHOM KPUBHYHOM MpaBy Mel)yCOOHO He MCKIbY4yjy, HEro yIpaBo
HAJIONyYjy M CBaKo O HHUX HM3pakaBa OCOOCHY KOMIIOHEHTY CIIOXKEHE
CTPYKTYpe M cHcTeMa Mel)yHapoaHOr KpMBHYHOT TpaBa.s |

Y>ke cxBaTare MehyHapoaHOT KpMBUYHOT IIpaBa

Hajcrapuje je cxparame Mel)yHapomHOT KpHUBUYHOT TpaBa HacTaino y 19.
BEKy KOje cMarpa Jia ce IOJ OBHM II0jMOM TMOIpa3ymeBa CKyIl MpaBHiIa O
IPOCTOPHOM BaK€HY HALMOHAIHOI KPMBHUYHOI 3aKOHOJABCTBA WJIM CKYI
IpaBUia O NPUMEHH HAlMOHAIHOT KPUBMYHOI 3aKOHA C 003MPOM Ha MECTO
U3BpLICHa KPUBHYHOI JIea WIM C OO3MpOM HA JPXKaBJHAHCTBO HETOBOT
yananona.32 Jlakie, 0BaKBO TOMMame MeljyHapomHOr KPHMBHYHOT TpaBa je
YCMEPEHO Ka MUTambuMa MPOCTOpPHE (TepUTOpHjaliHE) BAXKHOCTH Jaomaher
KpMBHYHOT 3aKoHa.33 Crora je Mel)yHapoHO KPUBUYHO IIPaBo opehuBaHo Ha
nBa Haumna.3* V3mehy ocramor m kao: 1) KpHBHYHO TIPaBO y CMECIY

28 M. Matulovié, B. Pavisié¢, Dokumenti Vije¢a Europe, Rijeka, 2001, str. 78-97.

29 T. JKupanosuh, ,,MelyHapoaso kpusuuno 1paso*, Ilpasocyhe, Beorpan, 6poj 3/1940, ctp.
3-7; Tlpu Tome Tpeba pehiu 1a y mpaBHOj TEOPHUjU MOCTOje M TakBa MHUIIUbCHa (JIUCT) Koja
cMarpajy jaa je mojaMm MeljyHapomHOT KPHBHUYHOT MpaBa HEJIOTHYaH W Ka0 TAaKaB
HenpuxBatibuB. Bunern: Meili, Lehrbuch des Internationalen Strafrecht und
Strafprozessrecht, Berlin 1910, pp. 8-16.

30 K. Ambos, Internationales Strafrecht, Munchen, 2006, pp. 78-91.

31 Mpogunmucarme MelyHapoaHOT KPMBUYHOT MPaBa Kao caMOCTATHE MPaBHE TUCLUMILIMHE je
ycioBIseHO cienehuM pazino3uma: 1) CHHTETHYKHAM MPUCTYTIOM, 2) pa3paluBameM 1mojMoBa
Mel)yHapomHOT KpUBHYHOT Je7la W OMNINTHX YCJIOBa TpUMEHe, 3) pa3BojeM W
YHUBEpP3AJII3alljoM KOHIENTa JBYJCKUX TpaBa W 4) cTBapameM MelyHapOomIHHX TpaBmiIa
MOCTYNamka U JIPYTUX MpaBwia Mel)yHapoAHOT KPHBUYHOT NpaBa y IMIMPEM CMHCIY PEdH.
Buneru: Crime sans frontieres, Edinburgh, 1998, pp. 13-17.

32 H. H. Jescheck, “Lehrbuch des Strafrechts”, Allgemeiner Teil, 2. Auflage, Berlin, 1972, p. 127.
33 V. D. Degan, B. Pavisi¢, Medunarodno kazneno pravo, Rijeka, 2005, str. 3.
34 V. Durdi¢, D. JovaSevié¢, Medunarodno krivicno pravo, Beograd, 2003, str. 13-15.
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HAIIMOHAJHOT TpaBa CBaKe JIpKaBe KOja Ha OCHOBY CBOT CYBEPEHHUTETA Y CBOM
3aKOHOZABCTBY NPOIUCYyje Kako he ce TMocTymaTu ca Ka3HEHONpPaBHUM
cajpkajuMa KOjU c€ MOTY OJIHOCHTH U Ha HEKe eIEeMEHTEe WHOCTPAHOCTH WIIH,
2) xao melhyHapomHO TpaBo caJp)kaHO y yroBopuMma usmely napkaBa Wid y
JpyTEM U3BOpHMa IIpaBa KojuMma ce ypelyjy mehynpkaBHE OnHOCH Kajga ce
PajM 0 HEKMM KPUBHYHOMPABHEM CazIpyKajiMa. >

Hacrano mpBoOUTHO Kao CKym OfpelOW HAIMOHATHUX KPUBHYHOIPABHHX
CHCTEMa KOjU Cy HAMCHEHH NPUMEHHM y TpeIMETHMa ca WHOCTPAaHHM
obemnexjeM, MelyHapOoHO KPUBUYHO IPABO CE€ JaHAC MPOQHIIHIIE KA0 MPaBoO
Koje o0yxBaTa HOpMe Mel)yHapoIHOT, HaJP)KaBHOT, aJTi M HOPME HAIIOHATHOT
npaBa Koje rpe cBera ypehyjy oapelene ckynuHe KpUBHYHHX JIeJIa, a 3aTUM U
Ipyra TUTama [EeIOKYITHOT TO/ApydYja KPHUBUYHOT MpaBa y Be3W ca
mehynaponauM omHocuma. 30 Mcto Tako, MeljyHapoIHO KPUBHYHO HpPaBoO ce
ofpehuBago M Kao YKYHNHOCT KPHUBHYHOIPABHUX HOPMHU KOje Cy Be€3aHe 3a
mehynapomne ogsoce.3’

Herrro je mmpe cxBarame 0Be IpaHe MpaBa Koje Mope]] HaBeaAeHe CaJpyKIHe
o0yxBaTa 1 TpaBIJIa O TpyXamy Mel)yHapoqHe TpaBHE IOMONH Y KPUBHYHUM
CcTBapuMa (M31aBamb-e KPUBAIa, BaKere Mpecy/ia HHOCTPaHuX cynoBa). 38 Kako
TI0je/IMHE PXKaBe Y HEJJOCTAaTKy Mel)yHapoIHUX mpomuca caMoCTainHo oapelyjy
BAKEHE CBOJUX KPMBUYHHMX 3aKOHA y OTHOCY Ha JIEJI0 M3BPIICHO Y HHOCTAHCTBY
Uy OJTHOCY Ha CTpaHe Jp’kaB/baHE Ka0 YUMHHOLE KPMBHYHHX JI€/la Ha CBOjO]
TEPUTOPHUjU, TO Cy C€ TojaM W CaJpKMHA MelyHapoIHOT KPUBHUYHOT IIpaBa
aJICKBaTHO MelyHapOoIHOM IIPUBAaTHOM IIpaBy OIPAHMYABAIM HA PEIIABAHE
CyKo0a KpMBMYHHX 3aKOHA PasHHX jpxkasa.>” Tako ce Me)yHapoaHO KPHBHYHO
IPaBO CXBATAJI0 Ka0 YKYIHOCT HOPMU HAIIMOHATHOT Ka3HEHOT IpaBa Kojuma je
ypebyje npumeHa Tor rnpaBa Ha KpUBHUYHA €A C €IE€MEHETOM MHOCTPAHOCTH
WM TIPOCTOPHO Bakeme HaluoHanHor kpusudsor npasa. 0 ITocmarpaHo Ha
OBaj HauMH MelyHapoqHO KpUBMYHO IIPaBO C€ CBE BHIIE CXBara Kao
yHHMBep3aJHa LieJMHa npasa. [Ipu ToMe ce MHTepHAIMOHANN3aI1]ja KPUBUYHOT

35 7. Horvati¢, Kazneno pravo, Opéi dio, Zagreb, 2003, str. 40-41.

36 M. Simovié, M. Blagojevié, Medunarodno krivicno pravo, Banja Luka, 2007, str. 11; B.
Pavisi¢, Kazneno pravo Vijeca Europe, Zagreb, 2006, str. 13.

37 B. Zlatari¢, Medunarodno krivicno pravo, Zagreb, 1979, str. 24.
38 J. Kohler, Internationales Strafiecht, Stuttgart, 1917, pp. 16-19.

39 R. Cryer, An introduction to international criminal law and procedure, Cambridge, 2007, pp.
78-92.

40 A. Zahar, G. Sluiter, International criminal law, Oxford, 2008, pp. 215-238; P. Novoselec,
Opdi dio kaznenog prava, Zagreb, 2004, str. 477-478.
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paBa OIKCYje Kao KPEeTame KOjUM KPMBHYHO MPABO MpEJasd HAIMOHAIHE
TPaHMIIE U TIOCTENEHO ce ocnobaha cyBepennTeTa pxkane. 4]

IInpe cxBaTamkbe MebyHapogHOT KpMBUYHOT IIpaBa

Ho, MelyyHapoIHO KpUBUYHO TIPaBO CE€ MOXKE OPEUTH U Ha IIUPU HAYKH.
Ilpema oBOM cxBaramy OHO OOyxXBara CKyI IpaBHia KOjUMa HEKa JprkaBa
TIPOITHCYje KPUBHYHA JeJia C eIEMEHTOM MHOCTPAHOCTH M KPUBUYHE CaHKIIU]jE
3a Ta Jiena, Kao U IpaswJia koja cy MehyHapoaHor nopekdia. [Ipu Tome enemenar
MHOCTPAHOCTH O3HAYaBA YMFLCHUILY, & KPUBUYHHM TIPEAMET Y jETHOj APIKABH CE
Halasy y KOHTAakKTy Ca HEKM CTPAaHHM TIpaBHHM mopeTkoM.*2 IIpema oBom
cxBaramby Melj)yHapoJHO KpPHBHYHO MIPaBO O3HAyaBa CKyI MpaBUiia
HAI[MOHAJHOT KPUBMYHOT MpaBa Koje Ce OJJHOCH Ha TPEAMETE ca HHOCTPAaHUM
€JIEMEHTOM Kao OMTHUM CAaCTOJKOM KOJU KPUBHMYHO IPABO BE3yje Y3 HajMame
JIBa HAILIOHAJIHA CHCTEMa KPUBMYHOT TpaBa. MelyHapomaHO KPUBHYHO TPaBO
ce Tako Je(HHUIIE K0 CKYIl Mel)yHapoIHUX MpaBuiia Koja MPOIUCY]y IITa Cy
TO MelyyHapoIHa KpUBUYHA JIejia M Ha YeMY JpKaBe 3aCHHBAj]y 00aBe3y J1a TOHE
U KaKmbaBajy 0ap Heka o iux. OHO Takohe ypehyje u OCTyIKe 3a TOWhEHhE U
cyheme IMIMMa Koja ce TepeTe 3a BpIIeHe THX KpMBHUHMX Jena.*? OcobeHo
cxBarame Mel)yHapoHOT KPUBHYHOT TIpaBa Je(UHHMINE OBY TpaHy TpaBa Kao
CKYT TipaBmiIa Koja onpelyjy ycloBe W MmpeTrmocTaBKe 1Moj] KOjuMa ce JIPKaBe
MOpajy y3ajaMHO TIOMaraTu y CyJCKUM TpeAMETHMA J1a OM OCUTypasie BPIICHE
CBOje Ka3HEHe BIIacTH Y OKBHpY MeljyHaposse 3ajenauie. 44 Ciraro oBoMe je n
CXBaTame MpeMa KoMe Mel)yHapojHO KPMBHYHO NPaBO O3HAYaBajy IMpaBUIIA
KPUBUYHOT IpaBa Koja ip)kaBa JOHOCH Ha OCHOBY MeljyHapOIHUX yrOBOpa MpH
YeMy Y OBaj 10jaM yiia3e | pa3IuduTd oOnuIM Mel)yHapoiHe KpHBUYHOIPABHE
capamme.*> Mory ce fa/be y NpaBHOj Teopuju mpoHahm M cXBaTama Ipema
KojuMa je MelyHapomHO KpPHBHYHO MpaBO IHMCHHUIUIMHA Koja oxapelyje
HA/UTOKHOCT KPUBHYHHX CYIOBAa jEIHE 3eMJbE€ y ONHOCY Ha HAIUISKHOCT
CTpaHUX CYJI0Ba, 3aTHM I'paHa MpaBa Koja MPOIHUCYje MPUMEHY MaTepUjaTHUX U
TIPOIIECHUX KPHBUYHUX 3aKOHA y OJHOCY Ha MECTO U JIMIA Ka0 U U3BPIICHE
CTpaHHX CYJCKHX TIPEeCy/a WM je TO MaK CKYII IPaBUJia O IPOCTOPHOM BaXKEHY
KPMBUYHKX 32KOH4, O JICJIOBalbY CTPAHHUX CYACKUX PajlibH, T0CEOHO KPUBUUHUX

41 H. Sijerci¢ Colié, op. cit., str. 7.

42 A. M. La Rosa, Dictionnaire de droit international penal, Paris, 1998, p. 36.
43 A. Kacese, Meljynapoono kpusuuno npaso, beorpan, 2005, ctp. 17.

44 Martens, Traite de droit international penal, Paris, 1887, p. 5.

45 B. Pavisi¢, V. Grozdani¢, P. Veié, op. cit., str. 399.
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Tpecy/a, 0 cysckoj ToMohH y KpHBHUHIM CTBapHMa U ekeTpaaniujn.*O Takohe
ce MehyHapoHO KpUBUYHO TIpaBo ofpelyje kao obmacT MehyHapoaHoT jaBHOT
TpaBa Koja ce IeTMMHYHO Haclama Ha YHYTpalllkbe KPUBUYHO [IPaBo ApXkKaga, a
0aBM ce MUTamkMMa MHAMBHIyAIHE KPUBHYHE OATOBOPHOCTH IOjEAMHANA 32
u3BpIIemhe Mehynaponuux kpusuuHux Aena.t’ Uune je HOpMe KojuMa ce
nedununry MelyyHapoHa KpHBUYHA JIeT1a, YTBPhYje HaIeKHOCT 32 TORECHE U
KaKaBarbe JIMIA Koja Cy WX W3BpHIMNA, ypelyjy mpaBmia mocTynka mpen
MehyHapomHUM KpuBMYHMM cynoM u Jp. Caapixkaj Tako cxaheHor mpasa je
HACTao CBOJEBPCHUM M 0CEOYjHUM CIIajareM PeIeBAHTHHX JIETI0Ba KPUBUYHOT
1 MehyHapogHor npasa. KOMITIEKCHOCT, MEIIOBUTOCT MM XUOPHITHOCT OBOT
npaBa ¢ 003MPOM Ha HETOBE KOHCTHTYTHBHE €JIEMEHTE HMIIaK He 3HA4YM Jia ce
OBJIe paau o ,,IykoM cmojy”’, Beh ce 300r cnernuduuHOCTH MehyHapOaHUX
O7IHOCa HOPMH U3 TUX I'paHa IpaBa U HKHHXOBUM NpuiarohaBameM MoceOHUM
1IUJbeBMMa Mel)yHapoJHOT KPUBHYHOT [IPaBa OHO CMAaTpa CUCTEMOM MOCEOHUX
¥ CaMo H-eMy CBOjCTBEHHX TpaBHUX Hopmu.*8 [Tojemuu ayTopu y Hociueme
BpeMe IojaM Mel)yHapoaHOT KpHBUYHOT TipaBa onpel)yjy Ha 6a3u TpH OCHOBHA
cerMeHTa KareropujanHor cuctema.? Tako ce TOJ OBHM MOjMOM
nonpa3ymenajy: 1) MelyHapoaHu acrieKTu HallMOHATHOT KpUBUYHOT IIpaBa; 2)
Kpusnunu acniektu MelynaponHor npasa u, 3) MehyHapoHO KpUBHYHO IIPaBo
stricto sensu. IIpBH CerMeHT ce OJHOCH Ha TPaHHUIE PENpPECUBHE BIACTU U
JYPUCIMKIM]Y ApXaBe, Te pelliaBame cykoba 3akoHa Mel)y apiaBama, a IpyTru
cerMeHT ofpelyje mpuHUIMIE W TpaBwia MelyHapomHOr mpaBa KojUMa ce
onpehyjy mpaBa u obaBe3e apxaBa y KPUBHUHOM TOHCHY U KAKHHABAY
yUMHMIIALA KPUBUYHUX JIeNIa, T€ y3ajaMHy capajimby Mehy np)kaBama Ha OBOM
iady. Tpehu cermeHT oBOT MOjMOBHOT ofpehBama Hajmiale rpaHe Ka3HeHOT
TpaBa OIHOCH C€ Ha 10jaM U KapaKTepucTHke MelyHapoqHUX KPUBHYHUX JIeNa
(cxBahennx y yxeM u y mmpeM cmuciy).>? Tako ce pasmukyjy Tpu o0HKa

46 B. Zlatari¢, Medunarodno krivicno pravo, op. cit., str. 15-18.

47 B. Kpupoxanuh, Jlexcuxon meljynapoonoz npasa, beorpan, 1998, ctp. 253.
48 7. Horvati¢, Kazneno pravo, Opéi dio, op. cit., str. 41.

49 B. Kamboscku, Meljynapoono kasueno npaso, Cxorube, 1998, crp. 19.

50 MehyHaponHo KpMBHYHO NPABO Stricto sensu 03Ha4aBa MPaBo Yuje Cy HOPMATHBHE OCHOBE Y
onpendama mehynaponHor npasa. Taxo cxBaheHo Mel)yHaposHO KpHBHYHO TpaBo MMa JIBE
3HadajHe ¢yHKiwmje. To cy: 1) ma ce mpuMemyje YHUBEp3allHO, HE3aBHUCHO OJf MecTa
M3BpILEHa KPHBHYHOT JIeNa HEIOCPEIHO U TUPEKTHO Ha FeroBOT YYMHHOLA Oe3 003Hpa Ha
ETOBO CBOjCTBO, JPKABJHAHCTBO M CI. M, 2) KoopaumHMpajyha ¢yHKIMja Koja 3HA4H
TIOBE3MBabE U yCKiIahiBare HALMOHAITHNX KPUBHYHHX 3aKOHO/IaBCTaBa. Tako ce caBpeMeHo
Mel)yHapoJHO KpHBHYHO IMPaBO jaBiba Kao MpaBo Mel)yHapomaHMX M HAllMOHAJIHMX OpraHa
KpUBUYHOT IpaBocyha. YIipaBo Ta CHHTETHYKA KOHIIEIIIM]a KO3 NapLyjaHy KoqupHKaImjy
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melyyHapoaHor kpusmuHOT mpasa.d! To cy cnenehu obmurm: 1) O6muim Kxoju
00yxBaTajy TpaJuLMOHAIHE (KIacH4He) MpoliieMe Y OCTBapUBamy KPUBUYHOT
npaBocyha u3mel)y nBe wim BuIlle ApKaBa y Clydajy Ja Ap’KaBJbaHUH jeHE
JprKaBe M3BPIIN KPHBUYHO JIETI0 Y MHOCTPAHCTBY (TO CY IIMTamka KOja Ce OTHOCE
Ha YCTAQHOBJbEHC HAIMOHAJIHE JYPUCIUKLUjEe U TNPHUMEHE HAI[OHAJIHOT
KpPUBHYHOT MpaBa), 2) OOIMIM Koju ce oJHOcEe Ha Mel)yHapoqHO KPUBHYHO
npaBo Koje YBOAM MehyHapomHa 3ajefHunia mpeaBohena OpraHuzaiyjom
yjeIumbeHUX Haluja (cucteM MelyHapoaHOT KpHBHYHOI MpaBocyha) u 3)
O6mum koju ce omHoce Ha oxapeheHe reorpadcke nenuHe W MehyHapomHy
capanmy u3mely Hajmame TpH apxkase. CTora ce OHO Ha3WBa M PETHOHAIHO
KPUBHYHO TIPaBo.52 Y KpHBHYHONPABHO]j TEOPHjH ce Takohe cpehy u apyraunja
TyMa4ema OBOT TojMa. Tako ce Mel)yHapomaHO KpHBUYHO TpaBo oxapelyje kao
CKyn mpomnwuca MehyHapomHe 3ajeHHIIe Jp)KaBa WIM yroBopa usMely
NOJeAMHUX Jp)kaBa KOjUMa C€ paJu 3alllTUTe MelyHapoAHUX OAHOCa
(mehynapomHor MHpa U 06e30eTHOCTH YoBe4aHCTBa) ofpelyjy mehynapomna
KPHMBHYHA JIeIa ¥ CAaHKIMje peMa HIXOBMM YIHHHOMMMA. > MiMa i cxBaTama
mpeMa Kojuma ce mojaM Mel)yHapomHOT KpHBHYHOT TIpaBa OrpaHHYaBa Ha
YKYIIHOCT HOpMH Mel)yHapoiHOT mpaBa KojuMa ce ofpeleHa moHamama
nojequHana oxapehyjy kxao mehynapomna kpuBuvHa aena (mehynapomnu
37I0YMHH) ¥ KojuMa ce ypelyjy yCIIOBH OJTOBOPHOCTHU 3a FH-HX HE3aBUCHO O
HaIpoHATHOT TIpaBa.>4 Opako cxBaheHO MeljyHApOIHO KPUBHYHO TIPABO Ha
JIAHAIIEbEM CTENEHY pa3Boja TpeACTaB/ba KJbYYHY OCHOBY 3a IIOCTOjame
noceOHe CKyNnuHE Mel)yHapoqHUX KpUBMYHHUX Jiefla Koja cy OMTHH cacTojak
HeJrHe TpaBHOT cuctema. CIMYHO OBOME je M CXBarame IMpeMa KOMe
Mel)yHapoqHO KPHBHUYHO TIPaBO TPENCTaB/ba CKYN ITpaBWiIa M TIPOIHCA
caapKaHUX Yy akTUMa MelyHapoiHe 3ajeqHuIle M YrOBOpHMA 3aKJbyueHUM
n3Mel)y TojeIMHnX 3eMasba Kojuma ce onpelyjy melhyHapomHa KpuBHYHA Jiena
Y CaHKIIMj€ y IIJbY OuyBamba Mel)yHapomrHoT Mupa u 6€30€IHOCTH YOBEYaHCTBA
Kao M CKYII IIPOTKMca KojuMa ce mpesBul)ajy yCclIoBU O TpyXamy MehyHapoaHe
npaBHe NOMOhH y orieay NpuMeHe KpUBUYHHUX CaHKIH]ja TpeMa YUUHHUOIMA

KPUBUYHOI TIpaBa JI0Ja3M JIO0 OpraHM3alije W JejoBama jeJMHCTBEHOr MelyHapomHor
KpuBHYHOT 1paBa. Buzeru: B. Pavisi¢, V. Grozdani¢, P. Vei¢, Komentar Kaznenog zakona
op. cit., str. 401-402.

51 G. Cortens, J. Pradel, European Criminal Law, Hague, 2002, pp. 1-7.

52 H. Sijer¢i¢ Colié, op. cit., str. 7-11.

53 B. Yejosuh, Kpusuuno npaso, Omuru neo, beorpan, 2002, crp. 51, 52; M. Panosanosuh,
Kpusuuno npaso, Ommrrn neo, beorpan, 1975, ctp. 10.

54 B. Zlatari¢, M. Damaska, Rjecnik krivicnog prava i postupka, Zagreb, 1866, str. 160.
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KPUBUYHKX Jiena.>> Y KoHa4HO, 300T HHTEPECAHTHOCTH CAJPKUHE MOjMOBHOT
onpehema MehyHapomHOT KpUBHYHOT TIpaBa M3HeheMo cXBaTame MpeMa KoMe
OBy IpaHy IIpaBa Koja YMHM YKYIHOCT MpaBHia Mel)yHapomHOr mpasa Koje je
BE3aHO y3 Mel)yHapoIHe ofHOCE YMHHM ILIECT O3HAKa U TO: a) TePHUTOPHjaTHO
Ba)KEHE KPUBHYHOT 3aKOHA, 0) IIpaBmiia Mel)yHapoIHOT IpaBa Koja Cy OCHOB 3a
HalMOHAJIHE ofpeq0e, B) HAIMOHAIHE TPOIUCE O KaXKHhaBamby KOJU HMAjy
,»ayTopH3alyjy”” Mel)yHapoaHOT 1paBa, I') MUHUMAJIHU 33j€JHUYKU CTaHIapIu
KpPUBUYHOT TIpaBa IUBUIM30BAHUX Hapoia, 1) melhyHapomHa capanama U, 1)
HAJUIP/KABHO (CYMPaHAIMOHAIHO) Mel)yHapOIHO KPMBUYHO IIpaBo.>0

IV) CYIIPAHAIIMMOHAJTH KAPAKTEP
KPBUYHOI IIPABA

Axo MelyHapo#HO KpPHBHYHO IPaBO CXBAaTUMO Kao HaJHAI[MOHAIHO,
HaJIP>KABHO WITM CYNPAHAIMOHAIHO TPABO, TaJla ra MOKEMO OIPEIAUTH Kao
CKYII TIPaBHHX TPOTHCA Koje 0cTBapyjyhu nuHrepece mnenokymnae MehyHnapoane
3ajemHuIle (YoBeUYaHCTBA) O6e3 003upa Ha HAIMOHAIHA KPUBUYHA TIpaBa BaKU
3a CBe Jp)KaBe W 3a CBE MOjenuHIle 0e3 003upa Ha BUXOBO JIPKABIHAHCTBO U
MECTO M3BpIIEHa KpUBHYHOT Jenia.)’ Cmarpa ce IIpH ToMe Ja MelyHapomHo
KPUBMYHO IpaBO MpeJCTaB/ba HAIHALMOHAIHO IPaBO Koje MehyHapoaHa
3aje/IHUNA TPUMEbYje TUPEKTHO, HEMOCPETHO TPEKO CBOjUX CYHOBa, TMa ce
C pa3JioroM IMOCTaBJba y TEOPUJU U MUTAE Ja JIU C€ OHO TpaHC(HOpPMHUILE Y
HAIMOHATHO TIpaBo?°8 OBO THTame ce TMOceOHO pa3MaTpa ca acIeKTa
pe3ynTara HacTojama Jia Ce 3aIITHTa OCHOBHUX BPEAHOCTH Koja Cy 3ajeJHUUKE
YUTAaBOM YOBEYAHCTBY MOBEPU MelyHapOIHO] 3aj€IHUIIM jep MOjeIHE ApHKaBe
HE MOTY IpPYXHTH JIOBOJbHE TapaHije Ja he 3allTHTHTH Te BPEIHOCTH,
MOCEOHO Kaja Cy y MUTamly 3JI0YUHHU KOje TIOJeNMHIIM ¥ YHUHE YIIPAaBO Y UMeE

55 Jb. Josanosuh, Kpueuuno npaso, Ommru neo, Beorpan,1995, crp.16; Jb. Joanosuh, [I.
JoBameuh, Kpusuuno npaso, Omuru aeo, beorpan, 2003, ctp.24-25.

56 B. Pavisi¢, V.Grozdanié, P. Vei¢, Komentar Kaznenog zakona, op.cit., str. 399.

57 7. Horvatié, Kazneno pravo, Opéi dio, op. cit., str. 40-41; Mako ce nanac cBe yemrhe rosopu
0 MehyHapomHOM KpPHBMYHOM IpaBy Kao HAZHALMOHAIHOM IpaBy, HpeMa HEKHM
CXBaTabHMa, OHO MIIAK HE Pacroiiaxe u3rpaljeHnM cucteMoM MelhyHapoIHHUX KPHBHYHUX
Jiena, HUTH moceOHMM MoryhHOCTMMa Jia ce M3peueHe KPUBHYHE CaHKIHWje M3BpLIe 0e3
capaJme opraHa JApkaBa wiaHun@a. Kako mpu ToMe M30CTajy U CpeIcTBAa 3a HBUXOBY
IIPEMEHY, jOII YBEK c€ HE MOKE TOBOPUTH O JENIOBamby Mel)yHapoaHOT KpUBUYHOT 1IPaBa,
HETO ce TIpe PaJiil O T0jaBH Koja ce Tek pa3suja. Bumern: H. Mpsuh [lerposuh, Kpusuuro
npaso, beorpan, 2005, ctp. 24.

58 A. Zahar, G. Sluiter, International criminal law: a critical introduction, Oxford, 2008, pp. 89-101.
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cBoje mprkase.”? Tako ce MehyHapoOXHMM KPUBMYHHM TIPABOM HA3MBA CKYII
IpaBWjiIa Koja Ce€ OJHOCE Ha TOHBCHE M KaXmbaBame M3BpIIMIANa
mehyHrapouux kpusnarux aena.%0 Y tom cmuciy ce MelyHapOIHO KPUBHIHO
npaBo oapehyje Kao ckyn MpaBHAX MPONHCa KOjU Cy TpHU3HATH Y
MelhyHapomHUM OHOCHMA, a KOjH HMMajy 3a IIUb 3aIITHTY MehyHapomHor
JPYIITBEHOT TOpeTKa cy30MjameM akara Koju My HaHoce moBpezne. To je
U3BE/ICHA JUCIMIUIMHA KOja je Be3aHa AEIMMUYHO 3a Mel)yHapoaHO jaBHO, a
JIETIMITYHO U 32 YHYTpaIIkhe KpuBHUHO mpaBo.®! YV mpasHoj Teopuju ce Moxke
nponahu M neuHUIM]a Koja MehyHaApOTHO KPUBUYHO TpaBo ofpehyje xao
YKYIIHOCT KPMBMYHOIPABHMX HOPMH Be3aHHX 3a MelyHapomme omHoce.02
HurepecanTHa je mpu ToMe Ae(hUHUILI]a TpeMa Kojoj Mel)yHapoIHO KPHBUYHO
npaBo o0yxBara Kako Mel)yHapoJHO MpaBHE aCMeKTe KPUBUYHOT MTPaBa, TaKo U
KPUBHYHOIpPABHE acriekTe MelyHapomHor jaBHor mpapa.%3 Ha Taj HauumH ce
MelyHapoTHO KPUBUYHO IIPABO JaHAC jaBJba Ka0 OCHOB 3a II0CTOjame IoceOHe
rpyne MehyHapomHMX KpUBHYHUX Jienia Oe3 uHje WHKpUMHUHAIMjEe HeMa
OTICTAaHKA [IEJIOKYITHOT CTAHOBHUIITBA, HUTH CBETCKOT IOPETKA.

U3 oBakBor ozpehema nojMa melyHapoaHOT KpUBHYHOT ITpaBa MPOU3HIase
KapaKTepUCTUKe Koje ce cacToje u3 jse rpyne mporuca.®> Ilpsy rpymy
CauMbaBajy MpOIMUCH KojuMma ce oapelyjy mojam U eleMeHTH MelyHapOomTHIX
KpuBHYHHX Aena. OBzie ce OreT pa3niKyjy ABe BPCTe KpUBUYHHX JIeNia U TO:
a) TakBa MOHAIIamka KOjuMa ce Kpiue MelyHapoJHU YroBOPH, CIIOPasyMH U
rapaHiije ¥ THME HapylaBa Wik yrpoxasa MUp Mel)y Hapoima 1 6e30e1HoCT
YOBEUAHCTBA WM KOjEMa C€ KpIIe paTHa NpaBWia M OOMYaju para W BpIIe
palme yIpaBjbeHE MPOTHB paTHUX 3apo0JbEHUKA, parmeHHKa, OONecHHKa,
OpOIONIOMHYKA U IIMBHJIHOT CTAHOBHMIIITBA, WU TAK, KOjIMa C€ YHUILTABAjy
HaI[MOHAJIHE, PAacHe, BEpCKe WM €THUYKE Tpyrne H, 0) octana melyHapomHa
KpPHUBUYHA JieNia KojuMa ce moBpel)yjy wim yrpoxkasajy apyre mehyHapoaHum

59 P. Novoselec, Op¢i deo kaznenog prava, op. cit., str. 478.

60 B, Tumutpujesuh, O. Pauuh, B. Bepuh, T. IMamuh B. Ierposuh, C. O6pagosuh, Ocrosu
mehynapoonoe jasnoe npasa, beorpan, 2007, ctp. 20.

61 J1. Panynosuh, Mehynapoono kpusuuno npaso, Homropuua, 1999, ctp. 13.

62 B. Zlatari¢, Medunarodno krivicno pravo, op. cit., str.24

63 3. Crojanosuh, Mehynapoono kpusuuno npaso, beorpaz, 2002, ctp. 3.

64 A. Schonke, H. Schroder, Strafgesetzbuch, 25. Auflage, Munchen, 1998, p. 63.

65 JI. Josawesuh, ,JTojaM W OCHOBHE KapaKTepHCTHKE MelyHApOJHOr KPMBHYHOI IIpaBa‘,
Hayxka, bezbeonocm, nonuyuja, beorpan, 6poj 1/2004, ctp. 71-92.

66 J1. Josamesuh, ,Kapaktepuctuke MelyHapogHOr KpMBMYHOT npasa“, [lpaso, meopuja u
npaxca, HoBu Can, 6poj 9-10/2005, ctp. 35-45.
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npaBoM 3amTrHheHe BpeJHOCTH (J1ea Be3aHa 3a OIMOjHE APOre, MPOCTUTYIIH]Y,
TPrOBUHY JbyaMMa, MOpHOrpadujy, OTMHUIy Bazmyxoruiosa). Jpyry rpymy
CaunbaBajy TPOIMUCH KOjUMa Ce€ peliaBa CykoO O TMPOCTOPHOM BaKEHY
KpPUBUYHUX 3aKOHA Pa3HUX 3eMajba U YCTAHOBJbaBa IMpyxame MelyHapojuHe
IpaBHEe TOMONM y TOTNeny W3pydYMBama YYMHHIIANA KPUBUYHHX Jelia
Jp’)kaBamMa Ha 4YUjUM CYy TEepHTOpHjama M3BPLIAIA KPUBUYHA JIENa pajii
V3pHIIakha WM U3BPIICHA KPUBUYHHUX CaHKIHja. 3BOp MOMEHyTHX mporHca
Hajgasd ce y MelijaponHo npaBHUM akTuMa. OBOE ce pas3iMKyjy aKTH
Mel)yHapo/IHe 3ajeHUIle YHUBEP3aJTHOT KapakTepa, KOju Cy JaKie JOHETH Y
OKBHPY WJIM TIOJl OKpWJbeM Y]jeIUILCHHX HallMja, 3aTHM aKTH PETHMOHAIHUX
OpraHM3alyja Wik T3B. PETHOHAIHO KPUBMYHO mpaBo (HIp. EBporicke yHuje
umn CaBera EBpore) wim mak, yroBopM 3akJbyueHH u3Mel)y JBE WM BUIIE
3emasba.b’

VY mpeaMeTHOM Clydajy paad ce O MpaBHUM IPONMCHMA KOjU HeMajy
3aKOHCKHM KapakTep, Ma ce 3a Pa3ivKy O HAIMOHAIHOT KPUBUYHOT IIpaBa Koje je
3aKOHCKO TIpaBO, OBIE HE Pajll O 3aKOHCKOM MpaBy, MAKO jeé M y OKBHUPY
Mel)yHapoIHOT KpUBHYHOT MPaBa jeiaH Ol OCHOBHHX MPHHITHIIA YTIPABO MPHUHITHIT
3aKOHUTOCTH WJIM JIETAIUTETa KPUBUYHOT Jiesa 1 kKasHe. [Ipomucu ce ogHoce Ha
MarepujaTHO ¥ TIPOLIECHO TIPaBO. Y OKBHUPY OBHX TIPOIHCA Hajla3e ce TaKBU KOjU
camo aemMu4HO ypehyjy onpelieHa muTama WM MHCTHTYTE Mel)yHapomHor
KPUBUYHOT TIpaBa, aly ce Hamase M mponuch (kao mro je Pumcku Craryt
MelynapomHor KpHBHYHOT Cy/a) KOjU y HEHHH ypel)yjy o0nact oBe HOBE rpaHe
TIO3UTHBHOT TIpaBa. Heku on momMeHyTHx mporca MelyHapomHoT KapakTepa ce
HEMOCpPeIHO MPUMErbY]y Ha KOHKPETHE CITy4ajeBe M3BpIIeHa KPUBUYHUX JIeNa 1
BHXOBE YUMHHOIIE KPO3 MpaKcy Xamkor TpuOyHasa 3a ousiry COP Jyrocnarwjy,
onrocHo TpuOyHaa 3a Pyany, a HeKr POTIICH ce TIPUMEbY]Y TIOCPEIHO, TEK Y
Clyyajy ¥ KaJla uX TOje[uHe JApKaBe YHeCy moclie paruduxaiuje y cBoje
HAIMOHAJIHO KPMBHYHO 3aKOHOIABCTBO (HIp. KoHBeHIMja 0 mpamy, Tpakemy,
3aIIeHd U KOH(UCKALIMjU MPUX0o/ia CTedeHnX KprMiHaioM win Koneenimja YH
IPOTHB TPAHCHAIIMOHATHOT OPTaHW30BAaHOT KPUMHUHAJA). Y OKBHpPY HABEICHUX
CXBaTama CIEIM(PUYHO j& CXBaTamke MojMa Mel)yHapoIHOT KPHBHYHOT IIpaBa
npeMa KoMe OBO TPaBO YMHHU CKYTT Mel)yHapoIHHX akara Koja 3a JpkaBe Koje Cy
UX TNpHUXBAaTWIE CaApKU 0o0aBe3y Ja IpeaBHie ofpeheHa MoHaIama y CBOM
KPHBHYHOM 3aKOHOJABCTBY Kao KpuBumuHa nena.%8 Y mmpem cmuciy
riocMarpaHo, To 01 Oua cBa MOHAIIaka 32 Koja Cy MpeICTaBHUIM BehiHe apxkaBa

67 P, Berthelet, Le droit institutionnel de la securite interieure europeenne, Bruxelles, 2003, pp.
67-92.

68 H. Mpsuh Ilerposuh, Kpusuuno npaso, op. cit., str. 23-25.
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y onpeheHuM MehyHapomHUM OpraHu3alfjaMa 3aMHTEPECOBaHU 1a Oymry
cy30ujeHa TNPHUMEHOM KpPUBHYHOT TIpaBa, Ia CTOra y HAI[MOHATHUM
3aKOHOJABCTBUMA Tpeda na Oymy mnpenuheHa kao kpuBHuHa nena. [laxie,
Mel)yHapoZHO KpPHBHUYHO IIPaBO y MaTepujajHOM Jely oOmmucyje obernexja
Mel)yHapoIHUX KpUBHYHHX Jiena, ofpel)yje mpeTrnocTaBKe BUX0BE KaKEBUBOCTH
¥ TIPONKCYje KPUBHYHE CaHKITHje 3a HixoBe yuunuowe.% UecTo ce o nojMom
Mel)yHapoHOT KpUBUYHOT TpaBa MoApa3yMeBa CKyIl Mel)yHapoIHUX akara Koju
3a JpKaBe Koje Cy WX MPHUXBATWIE caapXu obaBe3y Jaa mpempuie onpehena
TOHAIIAKka Y CBOM KPUBUYHOM 3aKOHONABCTBY kao KpuBuuHa jena.’0 ITpema
OBHM CXBaTamUMa Pa3jvKyjy ce JJBe BpcTe Mel)yHapoTHUX KPUBUYHKX JIENa: a)
Jiena y yeM 1 0) nena y mmpeM cvuciy.’4 Tlozena Mel)yHapoIHuX KpUMBHYHIX
JIena Ha Jienia y y)KeM My IIMpeM CMICITY je TIpBU IyT ycBojeHa Ha 14. Konrpecy
MehyHaponHor ynpykemwa 3a KpMBUYHO MpaBo Koju je onpxkad 1989. romune y
beuy. MelynapoiHa KpuBUYHa Jiefia y yXKEM CMHUCITY Cy 3alpaBO KPHBHYHA JIENa
canpkana y mnpecynama Hupn6epikor (1946. ronune) u Tokujckor cyma (1948.
rofiuHe): 37I04MH NPOTUB MUPA, 3I0YMH NPOTUB YOBEUHOCTH U PATHU 3JI0YMHU. 32
BUX C€ joIl ymoTpeOsbaBa HA3WB: KPUBMYHA JIEA TI0 HUPHOEPIIKOM HIN
TOKHJCKOM MpaBy. Y IIMpeM CMHCTy MelyHapoaHa KpUBHYHA Jiena Cy CBa
MOHaIama Koja MelyHapomHa 3ajef[HUNA JKENM Jla Cy30Mje Ha HAIMOHATHOM
HUBOY Hportcyjyhu o6aBesy 3a prkaBe 1a MX MHKPUMUHHITY Ka0 KPUBHUYHA JIENa
¥l TIPOTIHIITY 33 HHXOBE yduHHOLE ofpeheny Bpcty u mMepy kasue. To cy nmena y
BE3U Ca: OMOJHUM JIporama, TPrOBUHOM OelnuM poOJbeM, OpyKjeM, HyKJIeapHUM
Marepujama, TopHOrpadujoM, MPOCTUTYIMjoM, Oe30eqHoIhy Ba3MyLIHOT I
6pozckor caobpahaja u ci.”2 O Mel)yHapoTHOT KPHBHYHOT MPaBa, Koje je MMaJIo
3a TIpEAMET pelllaBame CyKoOa O MPOCTOPHOM BaKEHY KPUBUUHUX 3aKOHA W
perynucame Mel)yHaponHe mpaBHe MOMOhH, OHO JaHac TocTaje MehyHapomHo
KPHBHUYHO MPaBO KOje MMa 3a mpeamMeT oapehuBame Mel)yHapomHIX KpHBHYHUX
Jiena U KpUBHMYHUX CaHKIIM]a 32 BUX0BE yunHHoLEe. J{aHac ce y nmpaBHO] Teopuju
CBE BUIIIE MHCUCTUPA JIa UCTIUTHBAY MOryhHOCTH yBohema He MelynprkaBHOT,
Hero MelyHapoHOT KpHBHYHOT TIpaBa, ajli Kao HaJUIPXKaBHOT CHCTEMa TPaBHUX
HOpMH Koje O Ouiie M3Ha] HALMOHAJHOI KPUBUYHOI 3aKoHOMaBcTBa. Ha Taj
HayuH O ce TpyKajia JIeNOTBOPHHja U HE3aBHCHHja KPUBUYHOIIPABHA 3aILITHTA,
HEro IITO je TO CiIyYaj ca HAlMOHAJHHMM IIPaBHUM cHUCTeMOM. Tako Ou cama

69 P. Novoselec, Opéi deo kaznenog prava, op. cit., str. 478.

70 D. Schindler, “The Law of War Crimes : National and Interational Approaches”, American
Journal of International Law, Washington, 1998, pp. 159-160.

71 B. Byphuh, JI. Joautesuh, Melhynapooro kpusuuno npaso, op. cit., ctp. 13-19.
723, Crojanosuh, Mefjynapoono kpusuuro npaso, op. cit., str. 33.
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MmelyHapoHa 3ajeHuIa MocTajda HOCHiIal] HOBE (HE ApKaBHE) MehyHapomHe
KpuBHYHE BracTu. OcCTBapeme OBHMX 3aXTEBa j€ Y, MPBOM peIy, YCJIOBJHEHO
pelaBameM OpOJHUX MUTaa Ha TIOTUTHIKOM, COIMJaJTHOM U TIPABHOM TTOAIPYY]Y.
3arto ce Kao MpBO MOCTaB/ba W NHUTamE YTBphUBama IONa3HE OCHOBE 3a
YCIOCTaBIhabe HOBOT cHcTeMa MelyHapomHe KpMBMYHOMpaBHE 3amTute.’s
C o03upoM Ha TEHIEHIHMje MpPUCYTHE MOCIEABHX TOIMHA Y 00IacTu
Mel)yHapomHOT TpaBa YOIIITe MOXE Ce TPETHOCTaBUTU Jajbe TPOIINPUBAMLE
canpKuHe OBako cxBaheHor MeljyHapomHOT KpHBHYHOT MpaBa. Tako ce mocie
crymama Ha cHary Pumckor Craryra MelyHapomHor KpuBHYHOT cyna (T3B.
Pumcko kpuBuaHO TipaBo) 1. jyma 2002. roqune Moxe pehu na je mehyHapomHo
KPUBHYHO TIPaBO CHUCTEM IPAaBHUX Tporrca yTBpheHnx oBuM CTaryToM Kojuma
ce ozpelyyjy melyHaporaHa KpiUBHYHA JIefla, OCHOBH KPUBUYHE OJTOBOPHOCTU U
KaKIBbUBOCTH FHbUXOBUX YUMHMIIAIA M CHCTEM KpPHBHYHHX CaHKIHja, Kao |
ToCTyTaK mpen MehyHapomHUM KpPHBHYHMM CYAIOM Kao M IPAaBHHX MPOIHMCA
CalpKaHUX y HAIMOHATHOM KPHUBHUYHOM 3aKOHOIABCTBY KojuMma ce ompelyjy
OCHOBH U YCJTOBH Py’ kama MelyHapojiHe KpMBUYHO TpaBHe noMohu.”4 To 3Hadu
na nanac MelhyHapoIHO KPUBUYHO MPABO JI0OWja CBE BHINE CYNPAHAIMOHATHY
JMMEH3Ujy Y CMHCITy HEroCpeHe NpuMeHe MelyHapoIHUX HOPMH Ha TI0je/IiHe
Clly4yajeBe M3BpIICHa Mel)yHapoqHUX KpUBMYHMX Jena. TakBa adupmanmja
CyNpaHAIMOHATHE TPUPOZIE OBE TpaHe IpaBa ce MaHHW(ECTyje Mpe CBera Kpo3
nojaBy Meh)yHapoIHUX 37104MHa — delictum sui generis Koju ce 'y (GpopMaIHOM
CMHCIy jaBJbajJy Kao TOBpelne 3a0paHa caapkaHuxX Yy welyHapogHum
KOHBEHIIMjaMa, a y MaTepHjajIHOM CMHCITY Kao TIOBPEZIA MM YTPOXKABAHE OTIILTHX
unTepeca MehyHaponse 3ajeauie.’> Ho, umajyhn y Bty 1a ce y Behunn apskasa
y CBETY JIaHaC jaBJba BEJIMKH OPOj UCTHX MM BEOMA CIIMYHUX KPUBUYHHX JIENa ca
YCTUM OOJIIMMA Y BHIOBHMA HICTIOJhaBarba M PACTIOHOM TIPOTIMCAHUX CaHKIIH]a,
71a je BEJIMKU Op0j MHCTUTYTA OIILTET JIe/la KPUBUYHOT 1IpaBa Be3aH 3a KPMBHYHO
JIeN0, CayYEeCHUINTBO, CHUCTEM KPUBHUYHE OITOBOPHOCTH ¥ KAKEHUBOCTH, T
CHCTEM KPUBMYHMX CAaHKLHMja Y BEJIHKO] MEpU YHU(UIMPAH, TO C€ Y TEOPUjU
HIOCTaBUJIO ITUTAaE YHU(UKALM]E KPUBUYHOT 3aKOHOaBcTBa. To OM /10BEJO 10
CTBapama TaKBOI' KPMBMYHOT IpaBa Koje OM Ouio obaBe3HO 3a cBe wiM Oap
Hajeehu nieo ApkaBa W mHXoBUX Tpahana. Tume Ou ce Ha ocelyjaH HauMH
cripoBena uyeja o Mel)yHapoJJHOM KPHBUYHOM TIpaBy Koje Ou OKJIO jeANHCTBEHO U
OIIITE MPUMELUBO 32 TIENIOKYITHY JBY/ICKY U IPYIITBEHY 3ajeHUILy. Y TIPaBHO]
TEOPUjH CE€ HWCTHYy JBa OCHOBHA pasjora 3a CBE MNPHCYTHHjH MPOIEC

73 B. Pavisi¢, V. Grozdanié, P. Veié, op. cit., str. 400.
74 J1. Jopamesuh, Jlexcuxon kpusuuroz npaea, beorpaz, 2006, ctp. 275-276.
75 B. KamboBckw, op. cit., cTp. 27-29.
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YHUBEp3aJIn3alije KPUBUYHONPABHUX peIlea W TPHXBaTama HYKHOCTH
MOCTOjarba CYNpPaHAIMOHAIHNX, KOTEHTHHMX HOPMH M CTaHIapAa OBE TpaHe
npasa.’® Kao mpBu pasjior ce HAMETHYO TIOPACT, IIMPEH:E M H3y3eTHA TMHAMMKA
HOBHUX OOJIMKA M BHJIOBA MCTIOJbaBaha KPUMHHAIUTETA TIOCEOHO OpraHM30BAHOT
TpaHCHAILMOHAJHOT KPUMUHAIIMTETA KOjU HE M03Haje rpaHuIle m3Mehy apkaBa u
KOHTHHEHATa, T TaKo 00Mja Mel)yHapoHy IMMen3Hjy. /! Y HpHIIor OBOT pasiora
TOBOpH ,,bedka Jiekinapariyja 0 KpUMHUHATY U TIPABIX — OITOBOPH Ha M3a30Be 21.
Beka”, Koja je ycBojeHa Ha Jlecerom korrpecy OYH 3a npeBeHImjy KpumMuHaia y
beay 2000. romune. [lpyru 3HauajaH pasior Koju IONPHHOCH TEHACHLUjU
YHHBEp3aJM3alje KPUBHYHOT TIpaBa je TOAM3ame HAa KBAJIMTATHBHO BHIIN
Mel)yHapoTHH HHMBO YHHBEP3aJHO IPU3HATUX, TPUPOAHUX M HEOTYyhHUBHX
JbYIICKUX cio0oma W mpaBa U 00e30eherme WUXoBe e(UKACHE M KBAJIMTCTHE
samTute.’8 OBa KoHuemuuja MehyTMM Ha JaHauUImEM CTeHeHy pa3Boja
YOBEYAHCTBA HHJE MOIVIa OMTH CIIPOBEICHA Y KUBOT TPE CBera 300T pasiinKa y
JPYIITBEHO-EKOHOMCKOM U TOJUTUYKOM Yypehewy M MpaBHUM CHCTEMHMA
THOje/IMHUX Ap)KaBa (Mako Cy M Ty YUMEEHH ofipel)eHH IOMaly HIIp. Y HOmIeTy
V3rpaJiihe KpUBUYHOT TIpaBa EBpoIicKe yHHjE WM €BPOTICKOT KPHBHYHOT MPABA),
a ocuM Tora M 300T pas3jivKa y cXBaTambKMa, CTENCHY pa3Boja, Tpaaulidjama,
KYATYpH, OOUMY, CTPYKTYpPHM M IMHAMHIM KpPUMHHAJIMTETa, Te MoTpedama
KPUMHHAJTHE TIOTUTHKE U fIp.”2 360 Tora ce JaHac CBe Make TOBOPH O jeTHOM
KOMIIJIEKCHOM M CBEOOyXBaTHOM Mel)yHapoqHOM KpUBUYHOM IIpaBy, a BUILE CE
MHCUCTHpAa Ha TOME Ja ofpeheHa IOpymITBEHO oOmMacHa Jena Koja HuMajy
Mmehynapomnu kxapaktep Oymy yTBpheHa Kao KaKbHBa Jiea y CBUM Jp)KaBama.
[pema Tome, yHHU(HKAIMja KPUBUYHOT 3aKOHOABCTBA Y CAJIAlllFbM YCIIOBAMA
pa3Boja Meh)yHaposHe 3ajeJHHUIIE jOII YBEK HUje peaiHa. AJIM TO HE 3Ha4M Jia ce
He MOXe M He Tpeba OCTBapWBaTH capauma Mel)y apkaBamMa Ha W3rpalbu
M3BECHUX OMIITHX MPUHIIAIA W OTIITHX TPABUJIA, OHOCHO OIMIITUX U OCHOBHUX
uHCTUTYTA KpuBuuHOr npapa.30 TIpu Tome Tpeba MMaru Ha yMy Ja M jJaHac (a

76 B. Kamboscku, Kasueno npasnama pegopma nped npeoussuyume Ha 21. sex, CKOIUbE,
2002, ctp. 62.

77 Lj. Bavcon, Mednarodno kazensko pravo, Ljubljana, 1997, str. 78-92.

78 R. Blackburn, J. Polakiewicz, Fundamental Rights in Europe, Oxford, 2001, pp. 117-132.
HepeTko ce y mpaBHO]j JuTepaTypy HCTHYE Ja MehyHapoIHH M3BOPH ,,[IpaBa O JbYICKHM
mpaBuMa’ 3ampaBO TPEACTaBIbAjY ,,Tpelly auMeH3ujy Mel)yHapomHOr KpHBIYHOT TpaBa’.
Buperu: B. Pavisi¢, V. Grozdanié, P. Veié, Komentar Kaznenog zakona, op. cit., str. 403.

79 M. M. Delmas, Procedure penali d Europa, Padova, 2001, pp. 67-91; D. Gommien, Kratak
vodic kroz Europsku konvenciju o ljudskim pravima, Zagreb, 1996, str. 105-127; C. Harald,
Komentar Evropske konvencije o ljudskim pravima, Sarajevo, 2003, str. 89-101.

80 A. Zahar, G. Sluiter, International criminal law: a critical introduction, op. cit., pp. 89-101.
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HApPOYNTO paHHje) 3aKOHOMABCTBA HEeKWX Aprkasa (Hmp. Hemauke, [1IBajiapcke,
[IIsencke, @panirycke i Benmnke bpuranuje) nmajy 3HaTaH yTUIIA] Ha pa3BUTaK
KPUBUYHOT 3aKOHOJABCTBA APYIHX 3eMasba (Y TOM MOIIEAy BEIUKU j& YTHUIIA]
AQHIIOCAKCOHCKOT TPEIEICHTHOT KPUBHYHOT IpaBa y 3eMJbama OWBIIET
Komongenra). Ha mouerky Tpeher muniennjyma MelyyHapoaHo, a TUME U €BPOTICKO
KPMBHMYHO MpaBo Genexu BpToras ycron.8! Takas meros paspoj je mocnenuia
crenehux unmiiana:$2

* ['moGanm3anuja CBUX JbYJCKUX JETaTHOCTH, T€ MOOWITHOCT JbYIH U Jjo0apa
y3 TOCTENEHO YKHIame rpaHuia usMmely MOjeIMHHUX JpiaBa, MOCEOHO
yHytap EBpome, mocmemryje Bpuiele KPHUBHYHHX JENaTHOCTH ca
mehynaponnum obenexjuma. To Hamehe morpeby 3a cBe Behom
Mel)yHapoTHOM capaimoM JIp)KaBa M HbMXOBHX HAJJICKHUX OpraHa y
Cy30Hjamby KpUMHHAINTETA,;

* UHTepHAMOHANN3AIMja KPUMHUHANHUMX JIENaTHOCTM HAMETHYyNa je
YCIOCTaBIbaHe ITyTeM YTOBOPA KOMILIEKCHMX CHCTEMA Y3ajaMHe Capajiibe
¥ TIoMohH JIpykaBa, KaKo Ha YHUBEP3aIHOM, TaKo 1 Ha PETMOHAHUM IIaHy,
a moce6Ho y okBupy EBporcke yHuje;S3

* Y¥Behame u ycaBpmiaBame CBHUX BpCTa U OONHMKAa MPEKOTPaHUYHOT
KpUMUHAWTeTa JOBOAM O jaue M OpraHu3MpaHHje capajbe JpikaBa y
FETOBOj TPEBEHIINjU, Cy301jaby U KaKHbaBambYy.

Cge TO yka3yje Ha BeNHMKYy BaKHOCT MOJIeJIa peMa KoMme ce Mel)yHapoaHo
KPUBHYHO TIPaBO YKJbyYyje Y HAIlMOHAJHA KPHBUYHA 3aKOHONABCTBA, a KOJU
6utHO ozpehyje u moapydje, Kao U JEJIOTBOPHOCT HEroBe mpumeHe. Ty ce
yo4aBajy nBe KoHmenmuje. To cy: a) KOHIeMIHja HAJAPKaBHOT KPUBHYHOT
npaBa WIM KOHIENIHja IUPEKTHE, HEMocpeaHe NpuMeHe MelyHapoaHor
KPUBUYHOT TpaBa Koja YKJbYYyje, OCHM IIEJIMHE MaTEpHjaTHOT KPUBUYHOT
npaBa (OMIITH M TOCeOHM Je0) M oaropapajyhe jypuCIUKIHMjCKO
(opranmzanmono) ypeheme. Ty cmamajy MehyHapoqHH KpUBHYHH KOZEKC,
melyHapoqHa npaBuia KpUBUUHOI MOCTYIKA KOja MpUMEmYje MehyHapoaHu
KPUBUYHH Cyl U MpaBWia M3BPIIHOI KPUBUYHOT MpaBa M, 0) KOHIIEMIIWja
IpEeTeKHE TPHUMEHE HAIMOHAJIHOT KPUBHUYHOT 3aKOHOIABCTBA KOj€ pa3Boj
MelyHapoIHOT KPUBHYHOT TpaBa BUAM Kao MPOIEC KOjU Tede YIOPEao

81 A. Huet, R. Koerling Joulin, Droit penal international, Paris, 2002, pp. 3-14.
82 V. D. Degan, B. Pavisi¢, Medunarodno kazneno pravo, op. cit., str. 1-2.

83 H. J. Hirch, ,Internacionalizacija kaznenog prava i kaznenopravne znanosti”, Hrvatski
ljetopis za kazneno pravo i praksu, Zagreb, broj 1/2005, str. 157-172; H. Ascensio, E.
Decaux, A. Pellet, Droit international penal, Paris, 2000, pp. 921-922.
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(mapanenHo) ca pa3BOjeM HAIMOHAIHOT 3aKOHOIABCTBA, TMOCEOHO IyTeM
KOHBCHIIMJCKUX TMpaBHJa Tl¢ HAIMOHAJIHU CYBEPEHUTET y TOAPYYjY
KPUBHYHOT TIpaBa HE UCKJbYYYje, HEr0 HAPOTUB OCTaje HajBaKHU]jH OCJIOHAII,
y3 UCTOBPEMEHO pa3BHjame MelhyHaponaHe capaame. Onpende melyrapomHor
KPUBHYHOT TIpaBa Ce HE PUMEHbY]y Y OBOM CJIy4ajy AUPEKTHO M HETIOCPEITHO,
Beh MmocpemHo YHOILICHEM Yy HAIMOHAJIHE MPOMUCE W MPHUMEHOM OJ CTaHe
HAIMOHAHUX Cy/0Ba. 34

V) OJHOC MEBYHAPOOHOT "1 HAIIMMOHAJIHOT IIPABA

Y mpaBHOj TEOPHjU CE PANIUKY]y JIBA CXBaTamka O OJHOCY MelyHapomaHoT 1
YHYTpAIlber (HalMOHAIHOT) mpaBa. To cy: a) JyaJTMCTUYKO U, 6) MOHUCTUYKO
cxBarame. [IpemMa IyanmucTHUKOM cXBaTamy, MelyHapoIHO M YHYTpaIlmbe
IpaBO MPEACTaBIbAjy JBa OJBOj€HAa, PaBHOIPaBHA, caMOCTalHA U MelycoOHO
HE3aBHCHA TpaBHA TOpeTKa. To 3HauM Ja YKOJIMKO ofpeheHa npskaBa yCBOJU
3aKOH KOjH je MPOTHBaH 00aBe3ama Te JIpHKaBe Koje MPOUCTUYY U3 MOTIHCAHUX
¥ paTtu(UKOBAaHUX MEyHapOAHHX YroBOpa, CYJOBH M JPYTH HA/UICKHU
JIpKaBHKM OPraHu y TOj AP/KaBU Cy 00aBe3HM Ja HpUMEmYjy HeHe 3akoHe.8d
Haxre, na 6u Mel)yHapoIHO MpaBo MOITIO OUTH PUMEHEHO Y TaKBOj APKaBH,
npaBHAa TMpaBWIa caapkaHa y MehyHapomHOM TIpaBy Mopajy Outu
VHKOPIIOpHCaHa, TpaHC(OpMICaHA y HAIMOHAIHM MpaBHU cucteM. Mmm
JPyTMM peurMa, CBaka JAp)KaBa Yy CKIQLy ca Mpey3eTuM MehyHapoaHhM
obaBe3ama Mel)yHapoHa TipaBHa MpaBiiia Tpeba 1a YHeCy Y CBOj HAIMOHATHU
IpaBHU CHCTEM. Y 00JIaCTH KPUBHYHOT MpaBa MHOTE JpXKaBe Cy Ha OCHOBY
npey3eTrnx o0aBe3a MOTIHCHBAKBEM U paTH(UKaIjoM MelyHapoIHUX yroBopa
y CBOje HaI[MOHAJHE KPUBUYHE 3aKOHE YHene OpojHe MHPKHUMHHALMjE KOje
HpeCTaBIbajy Mel)yHaponHa KpuBU4Ha aena oapelyjyhu mpu Tome 3a BHIXoBe
YUYHMHOIIE BPCTE U Mepe Ka3HU. Y TOM CITy4ajy YHYTpPaIlhe PaBo UMa IpUMar
y TpUMEHH. AJM TAaKBO IOCTYName Ip)KaBe, OAHOCHO HCHHMX OpraHa He
HCKJbYUYje OATOBOPHOCT T€ JIpKaBe Kao cy0jekTa MehyHapomHor mpaBa 300r
KpIIema Mpey3eTnx MehyHapoaHux obasesa.

[Ipema MOHMCTHYKOM CXBaramy, MelyHApOIHO M YHYTpAIEhe MPaBO CY
CacTaBHH, MHTETPAJIHH JICTIOBU JEIMHCTBEHOT MPABHOT MOPETKA KOjU MMa CBOJY
crosbHy (MelyHapoaHy) U YHYTpalllby (HaMOHAIHY) AuMeH3Hjy. To 3Ha4uu na

84 B. Pavisi¢, V. Grozdanié, P. Vei¢, op. cit., str. 400-401.

85 V. D. Degan, ,,Jugoslovensko pravosude i medunarodne konvencije o pravima Govjeka®,
Odvjetnik, Zagreb, broj 7-12/1989, str. 20-39.

86 J. Andrassy, B. Bakoti¢, B. Vukas, Medunarodno pravo, Prva knjiga, Zagreb, 1995, str. 4-6.
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nponucy MeljyHapoIHOT MpaBa He YTUYY Ha yHYTpallike IpaBo u 06pHyTo.87
Ho, y OKkBHpY OBOI' CXBarama pa3iiMKa C€ MpPaBU OKO THUTamba KOje IMPaBo
Mel)yHapoIHO WM YHYTpallllh¢ MMa TPUMaT, CylpeMaiyjy y HPHUMEHU Y
ofiHOCY Ha JipyTy rpany npasa.’8 IIpema jeiHOM cXBaTamy yHYTpaIlHe MpaBo
MMa MpUMar y oIHOCY Ha Mel)yHaposHo mpaBo koje ce oxpelyje kao ,,CrosbHO
npxaHoO mpaso”.89 OBo cxBarame ce onpapasa cieaehum pasznosuma: 0 1.V
Mmel)yHapomHOj 3ajemHuI HE MMOCTOJU HaJIp)KaBHA BIIAcT, Beh cBaka npikaBa
CJI000THO ¥ CAaMOCTAJTHO (IITO j€ IO FeHOT CyBEPEHHUTETA) OJTydyje Aa Jiu he,
KaJa, y K0joj Mepu U Koje MehyHapornHe oOaBe3e MPHUXBATUTH, OTHOCHO
U3BPLINTH U, 2. HajnexxHoCT qprkaBe 3a 3aKJbyunBarmbe MelyHapoJHUX YTOBOpa
NpOU3UIAa3H M3 IHCHOI YCTaBa KAao HAjBHIIET IPABHOI aKTa, JaKJie M3
ynyTpammer mpasa.®! IIpema apyrom cxsatamy MelyHapomHO MpaBo MMa
IpUMar HaJl YHYyTpalllbUM (HallMOHATHUM) IPaBOM. Y OCHOBH OBOI' CXBaTamba
Ce HaJIa3W YHMICHHIIA a Mel)yHapomHO mpaBo MMa MpUMAr y TPUMEHH HaJ
HAI[MOHAJHUM TIPaBOM JIPKaBa, YECTO YaK M Y OIHOCY Ha YCTaB Te JpiKaBe.
Cmarpa ce jma je npxkaBa, Kaja mpey3me onpeheHe o0aBese NMpUXBATAHEM
MelyHapoaHUX mpomuca, Ay’Ha Ja TakBe o00aBe3e IOLITyje Yy CBOM
YHYTpAIIEkEM PABHOM TIOPETKy. 2

VI) IPEIMET MEBYHAPOJHOTI KPMIBTUHOI ITPABA

be3 003upa koju ce Ha3uB ynoTpedshaBa 3a OBy TpaHy IpaBa OYHIIICIHO je 1a
Ce paJi 0 TPaHU IpaBa Koja MMa 3a IWJb J1a OpeIi MelyHapoiHa KpUBIYHA JIeNa,
CHCTEM KPUBUYHHUX CaHKIIHM]ja 32 FbHXOBE YUMHHUOIIE, OCHOBE H YCIIOBE KPHBHYHE
OJITOBOPHOCTH ¥ K&XKELHBOCTH, KA0 U MOCTYIIAK 32 YTBPHUBAE OITOBOPHOCTH U
V3PULIAEhE M W3BPIICHE KPHBHYHUX CaHKIMja O 32 TO HA/UIGKHUX OpraHa
KpUBUYHOT TipaBocyha. [lakne, kao mpemmer mMel)yHapoaHOT KpHBHYHOT TpaBa
jaBIbajy ce JBe BpcTe TojMoBa M MHCTHTYTA.?3 To Cy TIOjMOBH MaTEpHjaTHOT 1

87 V. Crni¢ Groti¢, ,,Pravni polozaj medunarodnih ugovora u Republici Hrvatskoj*, Viadavina
prava, Zagreb, 1997, str. 17-38.

88 V. D. Degan, B. Pavigi¢, op. cit., str. 91-93.

89 C. Rousseau, Droit international public, Introduction et sources, Paris, 1970, Tome I, pp.
42-43,

90 P. Guggenheim, Traite de droit international public, Geneve, 1953, pp. 25-26.

91'S. Rodin, ,,Nesuglasnost zakona s medunarodnim ugovorom jest povreda Ustava®, Zbornik
Pravnog fakulteta u Zagrebu, Zagreb, broj 1-2/1998, str. 491-493.

92V. b. Degan Medunarodno pravo, Rijeka, 2000, str. 20-26.

93 D. Jovasevi¢, ,,Osnovni instituti medunarodnog krivi¢nog prava“, Bezbednost, Beograd, broj
2/2004, str. 157-176.
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IPOLIECHOT KapakTepa. Y OKBUPY MaTepHjaTHUX [I0JMOBA U MHCTUTYTA PA3JIUKY]y
ce: 1) [lojmoBu ommrrer u, 2) [TojMoBH moceOHOT /1efia KpUBUIHOT 1paBa. OmiiTu
neo MelyHapoqHOT KPHBHYHOT TIpaBa MMa 3a HpeAMeT ypehuBame mojma u
efieMeHara Mel)yHapoIHOT KpUBHUYHOT JIefia, CTaujyMa Y HErOBOM H3BpLICH:Y,
OCHOBA KOjU MCKJbYUY]y TOCTOjarbe JIeNa, U3BPIICHE BUILIC KPUBUYHHUX JIENA Of
CTpaHe jeJTHOT JIMIA U OOJIMKE CayueCHUIITBA, OCHOBE KPHBHYHE OITOBOPHOCTH
(YpaqyHJBMBOCT W BHHOCT), Ka0 W CHCTEM KPUBHUYHHX CaHKIM]a, T€ OCHOBE
HCKJbydera KPUBUYHE OTOBOPHOCTH U MpaBa Ha Kaxkmapame.?* [ToceOHu 1eo
MelyHapoIHOT KpUBHYHOT TpaBa ofpehyje mojam, o0enexja U KapaKTepUCTHKeE
OCHOBHOT, KBaTU()UKOBAHOT M TPUBHICTOBAHOT O0NHMKa MehyHapOTHUX
KPUBHYHHX JIENIa, T€ CAHKIIHM]E 32 FbUXOBE YUUHHUOLIE.

Iporiecan neo MehyHapoqHOT KpHBHYHOT TpaBa ofpelyje OCHuBamE,
CHCTEM U OpraHH3aIfjy Mel)yHapoIHOT KPUBHYHOT MpaBocyha (TyKUIamrTBo u
Cy/l), apXUTEKTOHUKY M TOK MOCTYMKA (IPBOCTETICHOT M MOCTYIIKA TI0 MPaBHUM
JICKOBUMA), MECTO, VJOTY W TIOJIOKA] TIOJeAMHUX IPOIECHUX CyOjekara
(cTpanaka M Ipyrux y4eCHHKA) y Mpeay3ruMamy MPOLECHUX paibu Koje UMajy
3a Wb PACBETIbEH-E U Pa3pelIeHhe KPUBUYHE CTBAPU Y MOTIYHOCTH HA 3aKOHUT
U npaBuyaH HayuH. Ho, kana roBopumo o Mel)yHapoqHOM KpUBHYHOM TpaBy
(ka0 TpaHM MO3UTUBHOT TpaBa), Tpeba pehr ma ce Mmoj OBUM IOJMOM, TIOpET
HaBE/ICHOT, CMarpa M Hayka Mel)yHapOoHOT KpUBUYHOT NpaBa Kao rpaHa IMpaBHe
HayKke Koja IpoydyaBa CBE HaBEIEHE IOJMOBE M HWHCTHTYTE KOJH 3alpaBO
npesicTaBibajy MpeaMeT perynucama U ypehuBama Mel)yHapoaHOT KpUBHYHOT
TpaBa Kao CKyIla MpaBHUX Mpomrca MehyHaponaHe 3ajequie. OBO poyyaBame
MMa 32 b J1a oMoryhr BeroBo 060Jbe pa3yMeBame U MPABUIIHU]Y TIPUMEHY Y
KOHKPETHUM CJTy4ajeBUMa y MIPaKCH, a C APyTe CTPaHe 1a OMOTryhu HEeroBo 1ajbe
pa3sBHjambe M HATIPEIOBAKLE Y Iy TToBehama eUKACHOCTH TOCTYMama. )

VII) [IPABHA ITPUPOJA MEBYHAPOOHOT
KPMBVYHOI ITPABA

MelhyHaponHO KpUBUYHO TIPaBO j€ HOBA IpaHa IMpaBa Koja HeMa Tako JIyTy
MCTOPH]y Kao IITO UMa KPUBHYHO MPABO, KOj€ CE jaBIJIO Ca HACTAHKOM JIPKaBe U
npasa yormte. % Hacrano y okBupy pa3Boja KpMBUYHOT TIPaBa, ajll H 'y OKBUPY

94 M. L. Rossat, Droit penal special, Dalloz, Paris, 2001; P. Conte, Droit penal special, Litec,
Paris, 2003.; F. S. Pierra, Le Guide de la defense penale, Dalloz, Paris, 2003.
95 J. P. Cere, Panorama europeen de la prison, L Harmaltan, Paris, 2002.

96 Ho, y npaBHoj Teopuju ce MOry Hahu M TakBa CXBaTama MPEeMa KOjUMa CE OBJIE Pajd O
HIICeyIonpaBHoj” nucuuiuimey. Heramyja npaBHe npupone MelhyHapomHOr KpHUBHYHOT
TpaBa ce 3aCHHBA Ha YMI-EHUIM Jla OBOj IPaHM IpaBa HEl0CTaje eJleMeHar IIPUHY/E KOjH joj
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MehyHapomHor jaBHOT (y MpPBOM peny MehyHapoIHOI paTHOT — XyMaHHUTapHOT
npasa), MehyHapoqHO KPUBUYHO TPABO CE CBE M3PKEHHU]E U3Baja y MOCeOHyY
o0acT ca TEXHOM Jia IpepacTte y caMOCTalHy TIpaHy mpaBa. Texma 3a
U3/IBajartbeM OBE OOJNACTH KPUBUYHOT TpaBa y TOCEOHY IIENMHY TOCTaje CBE
OYMTH]a, & Pas3Jior TOME C€ Hajla3u Y HalJIOM Pa3Bojy U HIMpewy MehyHapOoIHUX
onnoca.?” YipaBo 3ato ITO je HACTANIO Y OKBUPY U HOJ OKPUIbEM KPMBHYHOT,
anmi ¥ Mel)yHapomHOTr jaBHOT TpaBa (y TPBOM pely Yy OKBUpY MelyHapomHor
paTHOT WM XyMaHWUTApHOT TIpaBa), a Kako ce 0aBM KPUBHYHUM JEIMMa Kao
BPCTOM jaBHOIPABHUX JENHMKara, TO jOII YBEK Yy IPABHOj TEOPHjH HEMA
jeTMHCTBEHOT CXBaTama y MONIE/y TIPaBHE TIPUpOJIE OBe TpaHe mpasa.”d Tako ce
y JlaBamby OrOBOpA Ha OBO MUTAME, PAIUKY]y TPH CXBaTamba.)”

IIpema mpBoM cxBaTamy, Mel)yHapOJHO KPUBHYHO IPaBO HEMa IIPaBHY
CaMOCTAJIHOCT U Cy6jeKTI/IBI/ITeT Kao rpaHa Tpasa, Beh mpeacraBiba CaCTaBHU
7e0 Melijaponﬂor jaBHor mpaga. Mctuna, OBe 1BE rpaHe Hpasa Cy ce Ayro
BpeMeHa 3ajeIHO pa3BHjajie, ajli Ce Y OKBHPY H IO OKPUIBEM Melijapoz[Hor
JaBHOI' IpaBa pa3BHWiIa IOoceOHa BPCTAa JENUKTHOI IIpaBa Koje oxpehyje
KPUBHUYHA JIeNa, CHCTEM CaHKIMja 32 HHUXOBE YYMHMOLE U OIrOBOPHOCT M
KOKIBHBOCT 32 yudbeHa Jena. M3Bop oBe rpaHe IpaBa ce Hamasu y
Mel)yHapoIHO MpaBHUM aKTHMa — YTOBOpUMa u3Mel)y TojeIMHuX ApKaBa WIn
KOHBEHIIMjaMa JIOHETUM Y OKBUpPY Mel)yHapOIHUX OpraHu3alija YHUBEP3aIHOT
WM PETHOHATHOT KapakTepa. [1omro oBe mak KOHBEHIIM]€ U YTOBOpH 00aBe3yjy
CaMo OHe JIpKaBe Koje Cy MX NMpUxXBaTuiie (MOTHHcaje U paTuduKoBae), To OHe
He 00aBe3yjy W Jpyre Ip)kaBe Koje MX HHUCY IpHUXBaTWie, Ma Ce HE MOXE
3aKJBYUYHTH JIa TIOCTOJH jEJMHCTBEHA OCHOBA Mel)yHapOTHOT KPUBHYHOT TIPaBa.
Crora ce mpema JpyroM cxBaramy, MeljyHapOTHO KPHUBHYHO IPABO CMarpa
CaCTaBHUM JIEJIOM KPUBMYHOT (HAIIMOHAIHOT) rpasa. M mpema oBoM cxBatamy
OHO HEMa IPaBHY CaMOCTAIHOCT M CyOjeKTHBHUTET Kao rpaHa mpasa. Haume,
OBa C€ TpaHa IMpaBa YOIIITe HE MOXE 3aMUCIHUTH 0Oe3 OMIITUX TOjMOBa U

naje cHary mpasa. Bupmerm: P. Jlykuh, ,[llpaBHa mpupoma wmelynapomHor mpasa“,
Jyeocnosencka pesuja 3a melynapoono npaso, 6poj 3/1955, crp. 357-377.

97 B. Yejosuh, Kpusuuno npaso, op. cit., ctp. 51; B. Zlatari¢, M. Damaska, op. cit., str. 160-161.

98 Y mpaBHO]j TeopHju ce 4ak MOTy HahM M TakBa CXBaTarba Koja HETMpajy YOIIUTE MPaBHY
npupony MeljyHapomHor KpuBHYHOT mpaBa. OBa ce cxBarama 0a3upajy Ha YMICHHLM Ja
OBOM MpaBy HENOCTaje eJIeMEHaT MPHHYIE KOjU ,IpaBo” M 4YMHM IpaBoM. Bupmern: JI.
Pamynosuh, Mehynapooro kpusuuno npaso, op. cit., ctp. 16-18.

99V mpaBHO]j TEOPHjH j€ FOTOBO OINIITE NPUXBAheHO Jia MelyHapOJIHO KPHBUYHO TIPABO CIIajia
y oOacT jaBHOT npasa (jaBHOT JISJIMKTHOT — Ka3HeHOTr npasa). Ho, y ¢paHIilyckoj mpaBHOj
TEOPHUjU Ce youaBa TEHJICHIIja J]a CE OBa rpaHa IpaBa CBPCTa y NPHUBATHO NpaBo. Buneru:
V. b. Degan, B. Pavisi¢, Medunarodno kazneno pravo, op. cit., str. 15.
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MHCTUTYTa KOJU TIOCTOj€ Yy OKBUPY KPUBHMYHOI MpaBa (IOjaM M eJIeMEHTH
KPUBUYHOT Jiefla, CTAaJUJyMHU Y MH3BpIICHY KPUBUYHOI J€jla, OCHOBU
MCKJbYUeHha KPUBUYHOT JIeJIa, TI0jaM U eJIEMEHTH KPHUBHILIE, CUCTEM KPUBHYHUX
CaHKIMja, OCHOBHU Trallemha KpuBUUHE caHkuuje). M koHauHO, mpema Tpehem
cxBaTamby Mel)yHapogHO KPUBMYHO MPaBO MPEACTaBIba CaMOCTANHY, TOCEOHY
rpaHy TIpaBa, Koja C€ jaCHO pa3jMKyje W O KPUBUYHOT M o1 MelyHapomHOr
JaBHOT IpaBa IO HM3Yy CBOjUX Kapakrtepuctuka. Mako ce, momymie, paau o
MJIaJ10j TpaHH paBa (Koja je HacTaia y OKBUPY Mel)yHapOoIHOT jaBHOT MpaBa Ha
0a3u mocrojama onpeheHnx MelyHapomHO TpaBHUX HM3BOpa Uy OKBHPY
KPUBHUYHOI IIpaBa, Ma ce MoXxe pehu ja OHO IpencTaBiba XUOPUIHY WU
eKJIEKTUYKY TpaHy 1paBa), OHO MIIAK MPe/ICTaBJba MOCEOHY, CAMOCTAIIHY I'paHy
npaBa, a HE CaMO CPEJICTBO O/Bajarba jeJJHE TpaHe MpaBa y OKBHUPY IIUPE Y
CMHCITy TI0CTOjarmba MAaJIOJIETHUYKOT, MPUBPEIHOI, BOJHOI WM CITyXKOEHOTr
kpuBuuHor npapa.l00 Cpa Ta onpajama cy yunmmeHa u3 4MCTO TPAKTHYHHX,
YTHJIATAPUCTHYKAX PA3IIOra, JIOK ce Kol Mel)yHapoqHOT KPHBUYHOT TIpaBa pajn
0 CaMOCTAJTHO] TPaHM IpaBa Koja CBOj peaMeT ypelyje Ha CHCTeMaTCKH Ha9uH
u3 crnenehux pasmora: 1) EcdukacHa mpumeHa NpaBHUX HOPMH 3aXTeBa
oapeheHy crneuujaau3anjy M CHUCTEMaTu3alujy I[0jMOBAa W HHCTUTYTa Yy
onpehenoj obmacty; 2) Ommte je mpuxBaheHO Ja MOCTOjU U TEOPHjCKU U
NPAaKTUYHU HMHTEpPEC 3a MpONYOJhEHMM MNpOydyaBameM OBE TIpaHe Ipasa; 3)
[MTocToju OBOJPHO TMPaBHUX MPOMHCA W3 OBE OONACTH, a HAPOUYUTO TIOCIE
cTynama Ha cHary Pumckor Craryra MelyyHapoqHor KpHBUYHOT cyaa M
craryta ad hoc TpuOyHasa Koje YuHEe 3a0KPYKECH! CUCTEM OBE I'paHe Mpana; 4)
Pumckn Craryr mo mnpBu IyT MNpeAcTaB/ba CUCTEMATU30BAHU KOJEKC
Mel)yHapogHOT KpUBHYHOI IpaBa ca IPOMUCHMA OMIUTEr U MOCeOHOr
MaTepHjaTHOT KpUBUYHOT IIpaBa M KPUBIMYHO MPOIIECHOT TIpaBa H, 5) [lomenyra
rpaHa TpaBa je CTeKia ‘TpaBo rpahaHcTBa’ Kpo3 mpakcy HupaOeprixor u
Toxujckor BojHOr cyma, Xamkor TpuOyHana u TpuOynana 3a Pyannmy, e
MHTEPHAIIMOHAIM30BAaHUX CYI0BA, IITO 3HAYM /1A j€ OBA IPaHa TpaBa JI0KUBENA
CBOj€ OKMBOTBOPEH-E KPO3 HEMOCPEeHY MPHMEHY IPOMUCa y MPAKCH — Kpo3

100 Ha camocranny npasHy npuposy MeljyHapoIHOr KpUBUYHOL Hpasa JaHac ynyhyjy u cse
[JIACHHUja MCTHIAha HEMOCPEIHEe MPUMEHe Mporica Mel)yHapoqHOT KPHBHYHOT TIpaBa y
KOHKPETHHM CIIy4ajeBHMa, C jeIHE CTpaHe, OJHOCHO moTpeda adupmarmje u 0de3deherma
aJieKBaTHe M eUKacHe 3aIlITUTE OCHOBHOT KOPITyCa NPUPOIHUX, YHUBEP3ATIHHUX JbYICKUX
cnoboma u mpasa. OBakBa cxBaTama CBE BHILNE HAIMAIIy]y HJIEjy O arcoIyTHOM
CYBEpPEHHUTETY JpkaBe y ozpehuBamy TpaHHIa CBOje PeNpecHBHE BIACTH, MOCEOHO y
MOMIey KaXKibaBamha YUHHUIIAA KPUBUYHUX Jena. Tako CyBepEeHHUTET APXKABE MOUHELE J1a
yCTyIla MECTO CyBepeHHTETy rpahana mpu yeMy TpaljaHu OCTajy HOCHOLM CyBEpEHUTETa
‘TpahaHcke JpkaBe’.
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NPONKCUBAbE, U3PHLIAKE U U3BPILCHE KPUBHYHUX CaHKIMja 3a MelyHapoaHa
KPUBUYHA JIeJIa IIPEMA BbUXOBUM YYMHUOLMMA.

VIII) MHTEPJIOKAJIHO KPMBMYHO ITPABO

WHTeprnokanHo KpUBUYHO IPABOCE jaBjba y JApKaBama ca IIOICJbEHHM
3aKOHOJJABHUM HAJUIEKHOCTUMA Y MOAPYYjy KpuBHYHOT mpaBa. OHO ce jorr
Ha3MBa: HMHTEPTEPUTOPHjaTHO, MAPTUKYJApHO TNpaBo. MHaue, HCTOPHjCKU
MOCMaTPaHO, WHTEPIOKATHO KPUBHYHO IMPABO j& KapakTepucano (eyaaaHo
KPUBHUYHO MIPABO KaJia Cy TOpe LIEHTpaHe BaJCTH (CyBepeHa) oBnamhemne 1a
IPOTUCYjy KaKIbUBAa MOHANIAKAa y BHAY Ka3HH W CAaHKIW]jE ca FHUXOBE
YYMHHOIE TPONMCUBAIN U TIPUMEHUBAIM TOjeNHHH (eyTaaHd TOoCHoaapu
(BmacTena Ha CBOjUM MMarmbUMa), OHOCHO CJIOOOIHH KpasbeBCKU I'PAJIOBH HA
cojum Tepurtopujama. !0l Takohe, 0BakBo je KpUBMYHO MPaBO KapaKTEPUCATIO
ousiry COP JyrocnaBujy e je mopes caBe3HOI KPHBUYHOI 3aKOHA, OUIIO y
TPUMEHH U LIECT PEIyONMUKHX U J[BA TIOKPAjHHCKA KPHUBIUYHA 3aKkoHa. CliyHa
je cutyaumja noctojasia 1’y CP Hemaukoj y mepuomy mocie yjenumema 3.
oktoopa 1990. roqune. [TocebHoO je 3HauajHa MPUMEHa MHTEPIIOKAIHOT IpaBa y
np:kaBama (¢enepaTuBHOr ypehewma MiIM Kaja ce pagd O JApKaBHUM
3ajeqauiiama. [Ipu Tome y nmanHammo] bocHu m XepiieroBuHu of 3Havaja je
MHTEPIIOKAITHO TIPABO jep Cy Y 0BOj AprkaBH y pumenu o 2003. roquHe 4eTupu
KpHBHYHA 3aKOHA M YETHUPH 3aKOHA O KPUBMYHOM IOCTYIIKY, ca BehuMm wmim
MambUM paziukama. To yka3yje Ha 3Hayaj IpUMEHE T3B. MeljyeHTHTeTcke
KI1ay3ysia WM ofpende o MelyeHTUTETCKOM Bakery KpUBHUYHOT 3akoHa. [lof
II0jMOM  HMHTEpJIOKAJTHO KPUBHUYHO TMPaBO IMOJpasymMeBa Cce€ CKyI
KPUBUYHOIIPAaBHUX HOPMH jeJHE Ap)KaBe KojuMa ce yTBphyje Baxkehe
MaTepHjalTHO KPUBHYHO IIPABO y TpeIMeTHMa Tae ¢ O03MpOM Ha HHHXOBY
JOKaNu3alMjy J07a3u y o03Mp NpUMEHa BHIIE 3aKOHCKUX IpOMHca
(maprukynapHuX KpuBHuHKX mpaa).02 Hamme, oBuM ce mpomucuma pernasa
NUTamkE MPUMEHE KPUBHYHOT 3aKOHA HA YYMHHUOIIA ofpel)eHOT KpUBUYHOT Jiena
y CUTyaIijama KaJia je KpUBUYHO JIeTI0 YYUE-EHO Ha TEPUTOPUjH J1Ba WJIH BHUIIIE
Pa3IMYUTHX KPUBUYHONPABHUX CUCTEMA, WITH KaJia JIKLIE KOje je MpUnaHuK (Y
onpel)eHOM OITHOCY HIIp, ApKaBJbAHCTABa) jEHOT MPABHOT MOPYYja U3BPIIN
KPUBHYHO JIEJIO Ha TIOAPYY]jy KOje PHIIaza IPyroM MPaBHOM CUCTEMY WITH KaJia

101 B, Pavisi¢, V. Grozdanié, P. Veié, op. cit., str. 8; S. Pihler, ,IIpuior npoy4asamy T3B.
KOIMM3MOHUX HOPMU y MaTepHjalHOM KPUBMYHOM HpaBy“, Jy2ocioeeHcka peeuja 3a
KpUMUHONO2WY u Kpusuuro naso, 6poj 3-4/1983, ctp. 295-306.

102 A, Cari¢, ,Interlokalno krivicno pravo u novom jugoslovenskom kriviénom
zakonodavstvu®, Zbornik Pravnog fakulteta u Zagrebu, Zagreb, broj 3-4/1978, str. 341-352.
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y U3BPILCHY jSTHOT WM BUIIC KPUBHIHUX JeJIa HA MTOAPYY]Y jEIXHOT HIIHA BHIIIC
NpaBHUX CHUCTEMa YYECTBYje BHILE JIMIA KOja Cy Jp)KaB/baHU (WM HMajy
ozpeheHn OHOC) ca J1Ba WM BHIIE MpaBHa cucteMa. [lakie, oBae ce paau o
KPUBUYHOM TIpaBy CacTaBHUX jEAWHMIIA Yy OKBHPY jeHE JpKaBe (IaKie
HAI[MOHAIIHOT MPABHOT MOAPYYja) WIM O YHYTPAIIkHEM PErHOHAIHOM IPaBy
jenHe nprkaBe (WU JpKaBHE 3ajemHuIe). To ykasyje /a ce OBIe paau O YUCTO
HAI[MOHATHOM (YHYTpAaIlllheM, HHTEPHOM) KPHBHYHOM IpaBy Koje onpehyje
TpaHUIIe PETPECUBHE BIACTH Y MOIVIENY MPUMEHE MOjeqUHUX MapTUKYIAPHUX
NpaBHUX MPOMHUCA, ald y OKBHUpY HcTe ApxkaBe. OHO Hema MehyHapomHy
nuMeH3jy. HampoTuB, 0HO MMa MHTEPIOKATHU CacTOjak.

IX) YIIOPEOJHO KPMBMYHO ITPABO

ViiopenHo KpHBUYHO MPABO je Hay4HA AUCIUILIMHA (HE TpaHa MO3UTHBHOT
TpaBa) Koja ce 0aBH CHCTEMCKOM aHAIT30M KapaKTepPHCTUKA KPHBUYHOT MpaBa
pasmmuntux apxasa.l9 To je m pasymsbHBO, jep KPHBHYHO NPABO jeiHE
JpKaBe HUje U3IBOJEHO M ayTOXTOHO, Beh je JIe0 IIeIOKYITHOT TIPaBHOT CHCTEMa
CBUX IMBWJIN30BAHKX JIp’KaBa CBETA U MPEJICTaBJba CBETCKY MPaBHY OAIlTHHY.
W3 Tora mpouswiaasd Ja KpUBMYHA TIPaBa Pa3IMUUTHX JpXKaBa y HCTOM
BPEMEHCKOM TIEpHOly MMajy HHU3 CIMYHOCTH KOje Cy Pe3y/rar, y IpBOM peiy,
3ajelHUUKe TMoTpede Ja Ce CHCTEeMOM KPHUBHYHHM CaHKIHMja €(pHUKACHO,
KBAJUTETHO U 3aKOHUTO 00e30eme W 3amruTe J00pa M BPEAHOCTH, OJHOCHO
UHTEPECH KOju Cy MoceOHO 3HaYajHu 3a Te apkaBe. Ha To yoctanoMm ykasyje u
CHCTEM 3aIITHReHUX BPETHOCTH Y KPUBUYHOM IIpaBy MOjeIHHUX Japrkasa. Ty ce
pasnuKyjy IBe BpcTe BpeaHocTH: 1) BpemHocTr koje ¢y 3ajeJHIYKe CBUM MU
Hajehem Opojy aprkasa. To cy BpeIHOCTH Koje yiase y KOpITYC JbYJICKHX TpaBa
¥ KOje TIPE/ICTaBIbajy YHUBEP3ATHE, OIITEIUBIIIN3ALI]CKE BPEAHOCTH KOje CY
3amTheHe y CBUM CaBpeMEHHUM JipxaBama. HapaBHoO, To He 3HauM Jia ce oBe
BPEJHOCTH IITHTE YBEK M HAa UCTH HauWH. Ty cliajajy BpeIHOCTH Kao IITO CY:
YKUBOT, TEJICCHU UHTETPUTET, UMOBHHA, 3IPaBJbE, CJ1000/1a TNIHOCTH UTI. 104 2)
BpemHocTr koje cy crienuduyne, KapaKTepruCcTHIHE caMo 3a ofpeheHy apiKaBy
y ompeheHom BpemeHckoMm Tiepuomy. [lo THM BpemHOCTHMA Ce W PasiHKyjy
MOjeTMHa KPUBUYHA TIPaBa.

VY nomieny yrnopeaHor KpUBHYHOT MpaBa JaHac Tpeba pehu 1a ce y HBeroBoj
OCHOBH Hajase ozpehenn mMelyHapomHu mpaBHU CTaHAAPIHN KOje Cy TIOjeIIHEe
JprKaBe Tpey3ere MOTIHCHBambeM Mel)yHapOIHUX yroBOpa (MITH MPHCTYakeM

103 B, Pavigi¢, V. Grozdani¢, P. Veié, op. cit., str. 18.
104 N. Miliéevié, Ljudska prava, Sarajevo, 2007, str. 51-63.
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nojequHuM MehyHapoaHUM KoHBeHLHWjama). Ty Hema Behe pasmuke uzmely
T0jeIMHUX KPUBHUYHUX I1paBa, OAHOCHO KPUBMYHMX IpaBa MOjeINHUX JpKaBa.
[lpoyuaBamem ymopemHor KPHUBHYHOT TIpaBa, MOTYy C€ YOUUTH
KapaKTepUCTHYHA pelielha y Tomieay oapehuBama 3aKOHCKHX OIHCa
TI0j€IMHUX KPUBUYHHMX JIEJIa, CACTEMA KPUBIHYHUX CAaHKIIMja U CJI. Ta ce Ha 06a3u
TaKBHX pelIeHha W HHXOBHX NPETHOCTH KOje Cy TOKasale y MPaKTUYHO)
IPUMEHH HCTa MOTY C€ NMPEHOCUTH ,,TPAHCIUIAHTUpATH Y MpaBHE CHUCTEME
ApYTUX JpskaBa (T3B. IPaBHU TPAHCIUIAHTH). Y OKBUPY YIOPEIHOT KPHBHYHOT
mpaBa pasNuKyjy ce cieneha mpapHa moapydja (wi nopoauue npapa):105 1)
EBporicko koHTHHEHTanmHO TipaBo, 2) [IpaBo yremesreHo Ha common law
cucremy, 3) IIpaBo mcnamckux npkasa, 4) KuHecku npaBHU cUCTEM H, 5)
Ocranu mpaBHu cuctemu. M3 HaBemeHor ozpehema mojMa M caapKHUHE
yIOpPEeTHOI KPUBUYHOT IpaBa MPOU3WIA3U U HErOBO Pa3IMKOBAWkE OJf
mehynapomsor kpusmunor npasa.!00 Hamve, 3a mehymapomso KpuBHYHO
npaBo je OMTHO TMOCTOjame MehyHapoOmHOT cajpikaja, oK Ce y YMOPEIHOM
KPUBUYHOM TIPAaBY UCTPAXYjy CaJipyKaju KPUBUYHOT IIpaBa MOjeJMHUX JIPXKaBa,
OJTHOCHO CaJprKajl HAIMOHAIHOT (YHYTpAIlEkher) KpUBUYHOT MpaBa, a TIpeMa
onpehenoj metomonoruju. Ty eneMeHaT HHOCTPAHOCTH HEMa 3HAYCHE KOje My
ce mpuzaje y Mel)yHapoHOM KPHBHYHOM IIPaBy.

X) 3AKJbYUAK

Hacraino y okBupy 1 o okpusbeM Mel)yHapOIHOT paTHOT (XyMaHUTApHOT)
npaBa, MehyHapoHO KPUBUYHO MPABO j€ MOYETKOM Tpeher MUIeHnjyMa CTeKII0
‘mpaBo rpahaHcTBa’ Kao Hajmiiaha KpUBUYHONpPABHA JUCHUILIAHA. CTynameM
Ha cHary Pumckor craryra cramHor MehyHapomHor kpuBuuHOTr cyna 1. jyma
2002. romuHe KOHAYHO je MHAYTypHUcaHa OBa IpaHa IpaBa y MaTepHjaaHOM,
IPOLECHOM U W3BpIIHOM cMuciy. CiuyHa je cuTyaluja M ca €BpPOICKUM
KPUBUYHHUM TIPAaBOM, Ka0 PETHOHAIHUM TPABHUM MOPETKOM Jp’kKaBa y OKBHPY
u nox okpwbem Casera Epome. HapaBHo, T0 He 3Hauu na o mojmy,
KapakTepUCTHKaMa, CaipKMHU U MIPaBHOj TIPUPOAU OBE I'paHa MpaBa U Jajbe y
TEOPHjH HE TOCTOjU BUILE PA3THIUTHX, YECTO M CYMPOCTABIHEHUX CXBAaTambaA.
Ho, u mpe Tora, kpo3 HM3 NapuujalHUX Mel)yHapomHMX TNpaBHUX akara
YHHUBEP3aJTHOT WJIM PETMOHAIHOT KapaKTepa WM yroBopa m3Mmely MojeanHux
JprKaBa, Kao U Kpo3 CYJCKY Npakcy (1moceOHO HUPHOEPILKOT U TOKHU]CKOT Cy/a,
O/IHOCHO XaIlIKoT TpHOyHasia) cTacaBaja je oa rpaHa mpasa. Taxo je usrpahex

105 B, Pavisi¢, V. Grozdani¢, P. Veié, op. cit., str. 19.
106 G, Fletcher, The Grammar of Criminal Law, Oxford, 2007, pp. 116-131.
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CHCTEM KPHBHUYHOIIPABHUX M KPUBUYHOIIPOLIECHHUX TIOjMOBA M MHCTHUTYTA Kao
mrto cy: MelyHaponHO KpUBHYHO MA€J0, KPUBUYHO [I€NI0 C €JIEMEHTOM
HUHOCTPAHOCTH, KPUBUYHA OJTOBOPHOCT, CAyYECHHIITBO, CHCTEM KPHBUYHHX
CaHKIIMja, MOCTYIAaK 3a YTBpHUBAamkE OATOBOPHOCTU M U3BPIICHC CaHKIIW]a,
KPUBHUYHOINPaBHA TIOMON W Jp. YIOpeno ca TeHASHIMjOM YHUBEP3aIU3alyje
Mel)yHapOIHOT KPUBHYHOT TPaBa, TeUe U TCH/ICHIIH]a (herOBe PErMOHAIN3AIIH]e
y KOM TIpaBIly ce MoceOHO W3[[Baja CHCTEM EBPOIICKOT KPHBUYHOT IpaBa
(KpMBUYHONPABHUX HOPMH Cap’KaHUX y akTUMa EBporicke yHHje, OITHOCHO
Casera EBpomne) xoju xpo3 Corpus iuris TeXu Ka TOHOIICHY jeJUHCTBEHOT
EBporckor kpuBr4HOT 3akoHKKa. Ha Taj HaumH Ou ce ocTBapuia Jpa musba: 1)
EdukacHa u jemnHaka 3amrthta OCHOBHHX TIpaBa U clioboma rpahaHa y cBUM
yiaHuaMa YHuje u, 2) EdukacHo cy30ujame KpHUMHHAIHMTETa CBUX BPCTA,
00JMKa U BUJI0BA UCTIOJbaBakba.
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